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Dear Chad and Matt:

This letter responds to Defendants’ August 31, 2017 Report on Numerical and
Programmatic Requirements, ECF No. 583-1 (“August 2017 Report”), as supplemented by the
calculations and business rules that the District produced on September 15 and September 18,
2017.  Based on that report and the related materials, we have serious concerns regarding the
District’s compliance with the injunction in this case (Order, dated May 18, 2016, ECF No. 521,
as amended by Order, dated February 15, 2017, ECF No. 555).

We have the following questions, concerns, and requests.  We look forward to the District’s
response.  We are happy to receive a written response.  However, given the number and importance
of the issues described herein, we think that it would be best to meet to discuss these issues.  As
described below, we request that we receive a written response within 30 days or that an in-person
meeting take place with the District within 30 days.

1. Improvements in the District’s Policies and Practices

The district court explained (Corrected Memorandum Opinion & Findings of Fact and
Conclusions of Law, dated June 21, 2016, ECF No. 533 (“Corrected Opinion”), para. 146):

Although it has made progress, the District is nevertheless required to have policies,
procedures, and practices to ensure that all children who need special education and related
services are identified and receive special education and related services, timely eligibility
determinations, and smooth and effective transitions.  The District’s failure to provide these
services to hundreds of children represents serious systemic problems.  The District needs
to review its policies, procedures, and practices, in general, and those described herein in
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particular, in order to make the improvements necessary to comply with federal and District
law.

As a preliminary matter, it is not apparent from the August 2017 Report and related
materials that the District has materially revised its policies and practices.  The District explains
generally that it is continuing to comply with the programmatic requirements of the injunction and
describes very few changes. See August 2017 Report, pp. 2-6.  One of the few descriptions of
changes that plaintiffs identified in the August 2017 Report and its related documents is an
explanation that “beginning in school year 2017-18, there will be additional efforts to ensure
continuous improvements, such as: Additional data review and reporting; Enhanced training
regarding child find obligations and activities; and Increased communications to clarify LEA
responsibilities around the identification, evaluation, determination of eligibility, and provision of
services to preschool children with disabilities.”  OSSE Dear Colleague Letter, August 30, 2017,
ECF No. 583-2 (“August 30, 2017 OSSE Letter”), p. 2.  Without additional detail, it is not clear
exactly what this means.  Moreover, it is hard to understand how the District expects to comply
with this injunction and be released from oversight if it is largely continuing to do the same things.
Please explain all of the policy and practice changes that the District has made to comply with this
injunction.

On the other hand, although it is not addressed at all in the August 2017 Report and related
materials, it appears that DCPS is in the process of substantially reforming Early Stages.  On July
26, 2017, we sent you an email that included the following question, to which you have not
responded.

I understand that Early Stages is planning to begin delegating responsibility for
assessments of 3-5-year-olds already enrolled in DCPS schools at the time of referral to
the school of enrollment rather than doing the assessments at Early Stages with Early
Stages staff.  If that is true, it is rather surprising because we understood the District to
contend that it made substantial headway regarding its obligations under the IDEA because
of the centralized work of Early Stages.  If Early Stages starts delegating many of its tasks
to schools, we would be concerned about how the District would comply with the relevant
requirements.  Please let me know if I am correct that Early Stages is planning a change,
what that change is, and how the District plans to comply with its requirements relevant to
this case after making any such change.

DCPS Chancellor Antwan Wilson addressed this reform in an August 23, 2017, letter to
Councilmember David Grosso, which is Attachment A hereto.  He writes (p. 1):

As the role of Early Stages continues to evolve, we have made some strategic adjustments
that address the concerns you raise.  As you have pointed out, we have shifted our child
find responsibilities for students in Pre-K3 and Pre-K4 to the school level for those enrolled
students.
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Please answer the questions regarding the changes to Early Stages, which are repeated
above, with detail regarding plans and compliance.  Also, please explain how, if evaluations are
conducted in a diffuse manner, school by school, compliance will be monitored and the District
will ensure that the teams evaluating 3-5-year-olds at elementary schools and educational centers
across the city will have the necessary expertise and training.  In addition, please explain why this
change to Early Stages, which appears to be a fundamental change, is not addressed at all in the
August 2017 Report to the Court.

2. Improvement of the District’s Data Collection and Management Processes

The Court explained (Corrected Opinion, para. 234):

Now that the flaws are identified, the District should ensure that its data management
system is able to track the relevant metrics so that it would not need to perform a child-by-
child analysis in the normal course, although a similar type of analysis may still be useful
as part of the District’s monitoring process.

To that end, the district court required the District to “develop and apply consistent
operational definitions for each of the numeric benchmarks,” “understand and ensure that its staff
understand the purpose of the benchmarks and the IDEA requirements so that it can comply with
them,” “improve its data collection policies so that reporting can be accurate,” and “collect the
necessary data to indicate when all services begin, including special education and related
services.”  Order, May 18, 2016, ECF No. 521, paras. 18-21.

Again, it is not apparent that the District has done this.  The August 2017 Report and related
materials fail to address several critical issues.  For example, it is not apparent whether and how
the District (a) began measuring the 120-day period from the referral of a non-parent (Corrected
Opinion, paras. 104-110; Order, May 21, 2016, ECF No. 521, para. 2(c)); (b) began tracking the
start of each child’s special education and related services (Order, May 21, 2016, ECF No. 521,
paras. 1(b), 3(c)); and (c) reconciled numerous inconsistencies between the Early Stages database
and the SEDS database and within the Early Stages database (see Corrected Opinion, para. 111;
Plaintiffs’ Proposed Findings of Fact and Conclusions of Law, ECF No. 514-1 (sealed), paras. 192
(children marked as transition children in SEDS but not the Early Stages database, and vice-versa),
193 (referral date in SEDS preceding the date of first case opening in Early Stages), 194-197
(inconsistencies among other data in SEDS and the Early Stages database)).

Further to this point, in Defendants’ February 28, 2017 Report on Programmatic
Requirements, ECF No. 561-1 (“February 2017 Report”), regarding the obligation to “collect the
necessary data to indicate when all services begin, including special education and related
services,” the District wrote (p. 7): “The District continues to develop the processes and definitions
it will employ to most effectively meet the reporting requirements outlined in the Court’s
decision.”  Then, in the August 2017 Report, the District wrote (ECF No. 583-1, p. 6): “The District
continues to collect these data, which serve as the basis for the District’s August 31, 2017
submission.”  It is unclear what the District is doing to collect these data.
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Please address these issues and explain the improvements that have been implemented to
the District’s data collection and management processes as required by the injunction.

3. Timeliness of the District’s Efforts to Comply with the Injunction

Attached to the August 2017 Report as Appendix A is the August 2017 OSSE Letter to
LEAs, ECF No. 583-2, which states (p. 1):

You may have seen media coverage of the U.S. Court of Appeals for the District of
Columbia decision to uphold the lower court’s decision related to the D.L. v. District of
Columbia special education litigation.  Originally initiated in 2005, D.L. v. District of
Columbia relates to the alleged failure of the District to identify and serve 3 to 5-year-old
children with disabilities, including children transitioning from early intervention services
provided in accordance with Part C of the Individuals with Disabilities Education Act
(IDEA) to special education and related services in accordance with IDEA Part B.  As we
work together to ensure that the District continues to improve special education services
for District of Columbia preschool children, I am writing to provide information regarding
LEA responsibilities for ensuring adequate child find practices and other aspects salient to
the D.L. v. District of Columbia case, and to provide a number of reminders regarding
current practices. [footnote omitted]

This letter suggests that the District waited until after the court of appeals adjudicated the
District’s appeal to begin a substantial part of the process of attempting to comply with the
injunction.  Consistent with that impression, the August 2017 Report states (p. 3): “In order to
support compliance with this requirement [accepting oral referrals], OSSE has issued guidance
(see Appendix A [the August 30, 2017 OSSE Letter]) to all LEAs clarifying that the date of referral
is defined as the date on which a written or oral request for assessment of a three through five year
old is received.”

The injunction issued on May 18, 2016 (ECF No. 521), which is over one year and three
months prior to that letter.  Please explain why the District waited until August 2017 to issue this
guidance to LEAs.  If the District issued any earlier guidance or undertook other efforts at
compliance with the May 2016 injunction prior to August 2017, please identify and provide copies
of those guidance documents and efforts.

The February 2017 Report states (ECF No. 561-1, p. 6) that “[t]he first [training] session
[for LEA special education coordinators] is tentatively scheduled for March 2017.”  That was not
mentioned in the August 2017 Report.  The August 2017 Report refers (p. 6) to an August 2017
event (“Start of School summit for stakeholders”).  Please explain what trainings have occurred
regarding the requirements of the injunction since this injunction issued and explain, for those
trainings (including the Start of School summit), the agenda, how many people attended, what
their roles were, and whether attendance was mandatory for LEA staff.
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4. Failure to Directly Address the District’s Problems and the Needs for
Improvements

The August 30, 2017 OSSE Letter (ECF No. 583-2) states at the beginning (pp. 1-2):

The District has made tremendous progress in serving children with disabilities, including
preschool children.  This progress has been acknowledged both by the court and the US
Department of Education (USED) Office of Special Education Programs (OSEP).
Specifically, OSEP recognized significant improvements in the District’s rates of timely
transition from IDEA Part C to IDEA Part B, which moved from 8 percent in Federal Fiscal
Year 2008 to 98 percent in 2015.  As a result, OSEP released the District from mandated
increased oversight and data reporting related to this area.  In addition, the District’s Part
B evaluation timeliness rates have trended between 90 to 95 percent for the last several
years.  This year, the OSEP’s IDEA Part B performance rating for DC changed for the first
time, from “needs intervention” to “needs assistance”.[1]  This is an incredible milestone
which demonstrates the city’s continued progress, progress that has been made through
your continued, diligent efforts to serve children with disabilities well.

At the same time, even with this progress, there is an outstanding issue of whether 1) the
systemic changes the District has made that impact 3 through 5 year olds are sustainable,
and 2) whether we are adequately identifying enough children ages 3 through 5 currently
through existing child find efforts.

For these and other reasons, the court in D.L. v. District of Columbia has asked the District
to take additional steps to accelerate continued improvements in the location and
identification of children aged three through five (“preschool children”), who may be
children with disabilities.  To this end, beginning in school year 2017-18, there will be
additional efforts to ensure continuous improvements, such as:
• Additional data review and reporting;
• Enhanced training regarding child find obligations and activities; and
• Increased communications to clarify LEA responsibilities around the identification,

evaluation, determination of eligibility, and provision of services to preschool
children with disabilities.

The August 30, 2017 OSSE Letter fails to mention that the District is failing to provide
timely special education and related services to preschool-aged children in the District or that the
District is failing to comply with the Individuals with Disabilities Education Act (“IDEA”), which
is the holding in DL.  It states, for example, that the issue is whether the changes that the District
has made are sustainable.  In fact, it explains to LEAs that the District is 98% compliant with the
smooth and effective transition requirement, even though, as explained below, the same filing by
the District (but not sent to LEAs) shows that it is at best providing smooth and effective transitions
to 33.3% of preschool aged children (August 2017 Report, p. 1).  The letter does not say anything

1 Please produce this determination letter to us.



Chad Copeland
Matthew Blecher
October 12, 2017
Page 6

about the District’s failure to comply with the 120-day deadline for eligibility determinations.  It
does not describe any urgency regarding increasing identification or timeliness.  It describes the
district court as “ask[ing] the District to take additional steps to accelerate continued
improvements” (p. 1), not ordering the District to make improvements because it is failing to
comply with the IDEA.

In short, the August 30, 2017 OSSE Letter is not a realistic summary of the status of the
District’s compliance with federal law or the obligations placed on the District under the DL
injunction.  Without acknowledging these violations and giving the LEAs clear guidance on what
must be done, it is unlikely that the District will be able to make the required improvements.  Please
address these issues and explain whether the District has given any other guidance to the LEAs
regarding compliance with the injunction.

5. Failure to Recognize that the Court was Applying the Requirements of the
IDEA

The August 30, 2017 OSSE Letter (p. 2) creates confusion when it separately describes
requirements under the IDEA and District law, and (p. 3) requirements under DL v. District of
Columbia.  The Court explained what was required under the IDEA and District law, and set an
injunction requiring improvements.

For example, the Court explained that “the District does not consider referrals from non-
parents to start the 120-day clock” and that “[t]his policy is misguided and contrary to the clear
language of the IDEA.”  Corrected Opinion, para. 260.  Nonetheless, in the August 30, 2017 OSSE
Letter (p. 3), OSSE states:

The date of referral is defined as the date on which a written or oral request for assessment
of a child aged three through five is received.  District of Columbia law requires the LEA
to document oral referrals in writing within three (3) business days of receipt. Please note
the following:

§ For the purpose of reporting to the Court, the referral may be made by a parent or
a non-parent such as a pediatricians [sic] or an LEA employee. [emphasis in
original; footnote omitted]

Later in the letter (p. 5), OSSE states: “Referral sources may include: A child’s parent; An
employee of the child’s LEA who has knowledge of the child; or A public agency serving the child
or the child’s family.”  This is inconsistent with the italicized statement above and must be clarified
so that the District’s guidance is unambiguous.2

2 OSSE also states (August 30, 2017 OSSE Letter, p. 4): “A referral is documentation provided by
the child’s parent, or other referral source, which clearly states why it is thought that the child may
have a disability” (emphasis added).  Ideally, all referrals would clearly state why it is thought that

(continued...)
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Similarly, as described below (Section 7), the Court concluded that the District’s parental
delay policies violated the IDEA and need to be corrected.  OSSE, in its letter, states (p. 6):
“Additionally, for the purposes of reporting to the court under D.L. v. The District of Columbia,
the LEA must have attempted to contact the parent at least three times on three different dates
using two or more modalities at least five business days prior to the end of the 120 day evaluation
timeline in order for any delay to be considered a parental delay” (emphasis in original).  The use
of an appropriate parental delay policy is not only relevant to reporting in DL.  OSSE must use an
appropriate parental delay policy so that it does not violate the IDEA.

Please confirm that the District staff understands that its obligations under the injunction
are synonymous with its obligations under the IDEA.

6. Enrollment Data

The District produced its enrollment data in a manner that is inconsistent with the
injunction and the District’s years of practice in this case.

For years, when providing plaintiffs or the Court with the percentage of preschool-aged
children enrolled in special education under Part B of the IDEA, the District divided the number
of children that the District classified as enrolled on a specific date by the number of children in
the District as measured by the 2010 census. See Defendant District of Columbia’s Objections
and Responses to Plaintiffs’ First Post-Trial Set of Requests for Production of Documents and Set
of Interrogatories, dated February 18, 2014, Pl. 2015 Trial Ex. 31, pp. 17-18; Corrected Opinion,
paras. 86-95.  In doing so, the District over-counted the number of children that were enrolled (the
numerator). See id., para. 84.  The District also undercounted the population of preschool-aged
children (the denominator). Id., paras. 86-95.  To fix these problems, the Court not only required
that the District “ensure that at least 8.5% of children between the ages of three and five years old,
inclusive * * *, who reside in or are wards of the District, are enrolled in special education and
related services under Part B or extended Part C services,” the Court set forth detailed requirements
as to how to report compliance with this benchmark (Order, May 21, 2016, ECF No. 521, paras.
1(b), (c)):

b. A child shall be considered “enrolled” on the date that he or she began receiving all of
the special education and related services identified in his or her IEP or, if receiving
extended Part C services, all of the services identified in his or her IFSP, including the
required educational component.  The District shall record and track when children first

the child may have a disability.  However, we note that the injunction states that “‘Date of referral’
is defined as the date on which the District receives a written or oral request for assessment of a
preschool child.”  Order, dated May 18, 2016, ECF No. 521, para. 2(c).  Please confirm that the
District is treating, and is training all LEAs to treat, all referrals that fit in to that definition as
“referrals.”
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receive each service (including special education and related services) required pursuant to
an IEP or extended IFSP.

c. The District’s enrollment percentage shall be calculated by dividing the number of
preschool children enrolled by the number of preschool children in the District, as reported
in the most recent annual census estimate prepared by the US. Census Bureau’s Population
Estimates Program, except in the years for which the decennial census results are issued,
in which case the enrollment percentage should be calculated by dividing the number of
preschool children enrolled by the decennial census results.

In 2012, when it described its compliance with this benchmark, the District described its
percentage as: “Percentage of Preschool Children Enrolled in Special Education and Related
Services Under Part B of IDEA.”  Defendants’ December 1, 2012 Report on Numerical and
Programmatic Requirements (“December 2012 Report”), ECF No. 356-1, p. 1.  The District
explained how that percentage is calculated (Pl. 2015 Trial Ex. 31, pp. 17-18):

[T]he Paragraph 1 benchmark is a snapshot of a specific point in time.  It is calculated as a
percentage of children aged 3 to 5 who are receiving services (i.e., children who have an
active eligibility determination or an active IEP).  This percentage is created by comparing
the number of children that meet the definition above to the number of all children in the
District aged 3 to 5 based on U.S. census data.  Defendants thus provide the following
Enrollment Percentage Metric, as calculated at specific points in time for reporting
purposes: [it then provided percentages “As of 11/30/2012” and “As of 11/30/2013”].

In the August 2017 Report, the District has not used that “specific point in time” method
to calculate its percentage.  Instead, it now counts for the numerator “any student who met any of
the above definitions [related to IEPs, IFSPs, and services] of enrolled at any point during the fiscal
year” (emphasis added).  Business Rules, Subclass 1, p. 2.  Consistent with this, the District no
longer reported the “Percentage of Preschool Children Enrolled in Special Education and Related
Services Under Part B of IDEA.”  December 2012 Report, ECF No. 356-1, p. 1.  It now reports
the “Percentage of Preschool Children Aged 3 through 5 Ever Enrolled in Special Education
Services Under Part B of IDEA or [Ever] Enrolled in Special Education Services through the
Extended IFSP Option Under Part C.”  August 2017 Report, p. 1 (underlines added; the brackets
around “Ever” come from the August 2017 Report).  The fact that the District added the bracketed
term “[Ever]” underscores this change.

The impact of the District’s new method of calculation is glaring.  The District contends
that the percentage of preschool-aged children “ever” receiving special education and related
services was 9.0% between July 1, 2015, and June 30, 2016, and 10.2% between July 1, 2016, and
June 30, 2017.  Those percentages are entirely inconsistent with the District’s “enrollment
percentages” reported monthly over those periods (6.5%, 6.0%, 6.3%, 6.7%, 6.7%, 6.7%, 6.6%,
6.7%, 6.7%, 7.0%, 6.9%, 6.8%, 6.7%) (August 2017 Report, p. 2), which is “specific point in time”
data. See Spreadsheet for Subclass 1, Tab 1 (describing enrollment as of the last date in each
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month).  The average of those months’ percentages is 6.64%.3  It is impossible to reconcile that
with the District’s representation that it is providing required special education and related services
to between 9 and 10.2% of children in the District.

Moreover, although the District recognizes that it must only count a child toward this
benchmark if “he or she began receiving all of the special education services identified in his or
her IEP or, if receiving extended Part C services, all of the services identified in his or her IFSP,
including the required education component” (Business Rules, Subclass 1, p. 1), there is no
indication that the District has taken any action to report that data accurately.

As of the time of the last trial, the District identified as enrolled “All active students in
SEDS with current eligibility or IEP who are within the age group of 3-5.”  OSSE, DL-Business
Rules for Identification, Pl. 2015 Trial Ex. 33.  Doing so included children who were not receiving
services. See Corrected Opinion, para. 84; Proddutur Test., Trial Tr., Nov. 13, 2015, pp. 45:9-
46:21; Maisterra Dep., June 2, 2014, Pl. 2015 Trial Ex. 14, p. 26:15-17 (“Enrollment, for the
purposes of this case, means a child, any child who has either an active or expired eligibility or an
active or expired IEP”), 27:20-28:2 (“Q. So if they had received an IEP but they were not receiving
services, they would be considered enrolled; is that correct? A. If they had received an IEP and
were not receiving services, yes”); Proddutur Dep., July 2, 2014, Pl. 2015 Trial Ex. 18, pp. 70:19-
22 (“A child needs to have a current IEP or an expired IEP in SEDS.  If the IEP is expired, it needs
to be associated with a current eligibility”), 73:12-13 (“We do not see if the child is receiving
services”).  To fix this, the Court required the District to “record and track when children first
receive each service (including special education and related services) required pursuant to an IEP
or extended IFSP” and “collect the necessary data to indicate when all services begin, including
special education and related services.”  Order, May 18, 2016, ECF No. 521, paras. 1(b), 21.

The District now reports children who have “IEPs with no related services” as enrolled if
they have a “Finalized IEP” and are “Active in SEDS.”  Business Rules, Subclass 1, p. 1.  The
District explains: “Students become active in SEDS on the date that they are determined eligible
for services, so this date will be used to determine when a student becomes ‘active.’”  Business
Rules, Subclass IV, p. 2.  That is the exact same thing that was reported prior to the injunction and
it says nothing about receipt of services.

The District explains that for children with an IEP that requires the provision of related
services, the LEA may only report as enrolled children those who “received all of their prescribed
related services at least once in the current month or any previous month.”  Business Rules,
Subclass 1, p. 1.  There is nothing in the materials that were produced that shows how that
information about receipt of related services is being gathered.

For children with an IFSP, as with special education services under an IEP, there is nothing
in the business rule about tracking receipt of all services required by the IFSP. See Business Rules,

3 As described below (pp. 10-11), those percentages are inflated compared to the District’s own
backup data.
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Subclass 1, pp. 1-2.  However, the Business Rules do require, for children with IFSPs, that “Special
Instruction [a component of the IFSP] has been delivered at least once in the current month or any
previous month.”  Business Rules, Subclass 1, p. 2.  Again, there is nothing in the produced
materials that shows how that information is being gathered.

Moreover, the backup data supplied by the District on September 18, 2017, does not
comport with the injunction or the August 2017 Report.  First, the injunction requires the District
to provide the numerator and denominator for all of its monthly data.  Order, May 18, 2016, ECF
No. 521, para. 24.  The District never provided the numerator, which required plaintiffs to attempt
to calculate the numerator using the District’s backup data.  The injunction also requires that the
District produce “the monthly spreadsheets from which [the monthly] results are calculated * * *.”
Ibid.  Prior to the last trial, the District produced such documents for earlier periods, which
included a tab showing the precise calculations. See Pl. 2015 Trial Exs. 148-163.  Plaintiffs were
informed that these emails were generated on a monthly basis and sent to defendants’ staff and
counsel.  The spreadsheet produced with the August 2017 Report that included monthly
information did not include the calculations.  Plaintiffs request that the District produce all of the
District’s monthly spreadsheets as had been produced previously, which include the numerator
and denominator as required.

Second, the percentages listed in the August 2017 Report do not comport with the District’s
backup data for almost every month.  The table below compares the percentages calculated from
the backup data, rounded as the District has rounded its percentages, with the percentages that the
District reported.  The numerator totals were calculated by summing the totals in each column of
tab 1 of the spreadsheet produced by the District titled “Subclass_I_FFY2015_FFY2016_
StudentFile_Redacted.xlsx.”  We used 25,237 as the denominator for all periods since that is the
most recent annual estimate pursuant to the U.S. Census Bureau’s Population Estimates Program
and is the total for 2016 included in the District’s Business Rules for Subclass I, and we expect
that is what the District used for all of these periods.  Please confirm that the District also used that
denominator for these periods or explain what denominator it used.

Month Number of
Children

Reported as
Enrolled

(Numerator)

Estimated
Census

(Denominator)

Percentage
Enrolled
Based on

Columns 2
and 3 in

this Table

Percentage
Enrolled
Reported

in the
August

2017
Report

Difference
Between

Two
Percentages

June 2016 1597 25,237 6.3 6.5 (0.2)
July 2016 1496 25,237 5.9 6.0 (0.1)

August 2016 1557 25,237 6.2 6.3 (0.1)
September 2016 1617 25,237 6.4 6.7 (0.3)

October 2016 1586 25,237 6.3 6.7 (0.4)
November 2016 1569 25,237 6.2 6.7 (0.5)
December 2016 1542 25,237 6.1 6.6 (0.5)
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January 2017 1509 25,237 6.0 6.7 (0.7)
February 2017 1487 25,237 5.9 6.7 (0.8)

March 2017 1503 25,237 6.0 7.0 (1.0)
April 2017 1457 25,237 5.8 6.9 (1.1)
May 2017 1426 25,237 5.7 6.8 (1.1)
June 2017 1377 25,237 5.5 6.7 (1.2)

This table shows that, assuming plaintiffs are properly understanding the District’s backup
document, either the District’s backup data is flawed or the District’s reported monthly percentages
are overstated.  The percentages reported in the August 2017 Report show deficient percentages,
but at least an upward or stable percentage.  Based on the District’s backup data, that percentage
has fallen monthly.

Moreover, after the 2015 trial, the Court explained (Corrected Opinion, para. 85):

The number of preschool-age children with IEPs, as reported by the District, declined for
nearly two years and only recently began to rise again.  Pls.’ Ex. 285, at 1–2.  In March
2013, the District hit a high of 1,742 children with IEPs. Id.  After that time, the number
fell by 264 to a low of 1,478 children in November 2014. Id.  That is a decline of over
15%.  There is no explanation for this decline.  Since that low point, the number of children
reported by the District as “enrolled” in Part B services has risen by 138 children, or about
9%. Id. at 1.

The District’s backup data demonstrates an alarming continuing decline in the number of
children identified by the District as enrolled since the 2015 trial.  The District’s identification of
enrolled children, which is listed in the table below, falls to a new low of 1,377 children.  That is
a fall of 365 children since the March 2013 high of 1,742 children—a fall of 21%, over a time
when the population of 3-5-year-olds in the District was substantially increasing.

Month Total Population of 3-5-year-olds
Identified as Enrolled, Including

Extended IFSP Option Children (Pl.
2015 Trial Ex. 285)

Total Population of 3-5-
year-olds Identified by the
District as Enrolled in the

August 2017 Report Backup
Data4

January 2013 1694
February 2013 1720

March 2013 1742
April 2013 1614
May 2013 1596

4 The District’s backup from the August 2017 Report for July 2015, August 2015, and September
2015, report 33, 40, and 43 children enrolled, respectively.  Those appear to be errors so they have
not been included in this table.
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June 2013 1584
July 2013 1554

August 2013 1554
September 2013 1533

October 2013 1566
November 2013 1564
December 2013 1552

January 2014 1548
February 2014 1550

March 2014 1534
April 2014 1524
May 2014 1508
June 2014 1510
July 2014 1495

August 2014 1493
September 2014 1484

October 2014 1496
November 2014 1478
December 2014 1509

January 2015 1521
February 2015 1528

March 2015 1556
April 2015 1599
May 2015 1617
June 2015 1611
July 2015 1652

August 2015 1648
September 2015 1616

October 2015 1575
November 2015 1577
December 2015 1572

January 2016 1608
February 2016 1635

March 2016 1639
April 2016 1654
May 2016 1641
June 2016 1597
July 2016 1496

August 2016 1557
September 2016 1617

October 2016 1586
November 2016 1569
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December 2016 1542
January 2017 1509

February 2017 1487
March 2017 1503

April 2017 1457
May 2017 1426
June 2017 1377

Plaintiffs do not understand the second tab (“Student Information”) in the spreadsheet
produced by the District titled “Subclass_I_FFY2015_FFY2016_StudentFile_Redacted.xlsx.”
Presumably that table is intended to back up the District’s purported percentages of 9.0% for FFY
2015 and 10.2% for FFY 2016.  Those percentages do not appear on those tables, nor have
plaintiffs been able to figure out how those percentages can be calculated.  We request that the
District explain to us the backup and how the percentages were calculated.  Among other things,
we request that the District explain what “Services Complete,” and “SEDS Status” mean in those
tables, and why certain children appear on multiple rows.

7. Timely Eligibility Determination Data

The District states that it provided timely eligibility determinations to 94.3% of
preschoolers between July 1, 2015, and June 30, 2016, and 93.5% of preschoolers between July 1,
2016, and June 30, 2017.  Plaintiffs have concerns regarding the accuracy of those statistics.

As noted above, the injunction states (ECF No. 521, para. 2(c)):

“Date of referral” is defined as the date on which the District receives a written or oral
request for assessment of a preschool child.  That referral may be made by a parent or a
non-parent such as a pediatrician or an LEA employee.

As of the time of the last trial, the District did not keep its data in a format that allowed for
easy determination of whether the 120-day period has run when a child was referred by a non-
parent. See Corrected Opinion, para. 111.  “Some of the data [were] in the Early Stages database,
some [were] in the SEDS database, and it [was] not always possible to reconcile the databases.”
Ibid.  No mention is made in the August 2017 Report of a fix to this problem.  Moreover, there is
nothing in the Business Rules for Subclass III that says anything about referrals from non-parents,
which strongly suggests that referrals from non-parents are not actually being counted as referrals
despite the plain language of the injunction.  Please inform us if the District has modified its
databases to fix this problem, how it has done so, whether these statistics reflect such modifications
to correctly comport with the injunction regarding non-parental referrals, and how we can see this
in the backup data.

In addition, the Court explained after the 2015 trial (Corrected Opinion, para. 161):
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The District should revise its parental delay policy so that it uses common sense and
fairness to determine when any delay should be attributed to the LEA and when any delay
should be attributed to the parent.  2015 Dunst Direct ¶ 103.  For example, the parental
delay rules should not allow attempts at parent contact that are clearly ineffective, such as
repeat calls to a disconnected telephone number, to count towards meeting the minimum
number of attempts at contact. Id.  The revised rules should account for both delays by the
LEA in attempting to contact the parent and in parental responsiveness, all of which should
be documented. Id.

See also id., para. 233; Order, dated May 18, 2016, ECF No. 521, para. 2(d) (requiring revision of
parental delay policy applied in the context of eligibility determinations); para. 3(d) (same
regarding smooth and effective transitions).

The only change to the District’s policy regarding parental delay that is apparent from the
August 2017 Report was the addition of the requirement that the District’s three attempts to contact
a parent be completed by five business days prior to the deadline. See OSSE August 2017 Letter,
p. 6 (“Additionally, for the purposes of reporting to the court under D.L. v. The District of
Columbia, the LEA must have attempted to contact the parent at least three times on three different
dates using two or more modalities at least five business days prior to the end of the 120 day
evaluation timeline in order for any delay to be considered a parental delay” (emphasis in
original)).  That change alone would not satisfy the requirement regarding parental delay under the
injunction. See, e.g., Corrected Opinion, paras. 161, 233.  Without a compliant policy regarding
parental delay, the District’s statistics regarding timely eligibility determinations will not be
accurate.  Please describe how the District’s policy regarding the parental delay standard comports
with the injunction.

Furthermore, it is not clear whether the District is including in its data regarding timely
eligibility determinations children who received a “parent consent denial” or a “referral
discontinuation” prior to the 120-day deadline.  That data should be excluded.  Corrected Opinion,
para. 114.  Please confirm that such data was excluded from this calculation.  Also, please confirm
that staff have been properly trained on what the terms “parent consent denial” and “referral
discontinuation” mean.  As plaintiffs have explained, there has been substantial confusion among
District staff as to what these terms mean. See Plaintiffs’ Proposed Findings of Fact and
Conclusions of Law, ECF No. 514-1 (sealed), paras. 200-203.

Furthermore, plaintiffs explained at the time of the 2015 trial that the District was not
tracking the timeliness of all referrals—it was only tracking the timeliness of the most recent
referral made by a child’s parent.  Plaintiffs’ Post-Trial Proposed Findings of Fact and Conclusions
of Law, ECF No. 514-1 (sealed), para. 125.  Thus, if a child is referred, and the case is closed for
any reason, and the child is subsequently referred again within the applicable time period, the
District only assesses the timeliness of the most recent referral.  Ibid. Plaintiffs explained that this
meant that the District did not track or report the outcome of approximately 10 percent of referrals
received over the assessed period. Id., para. 126.  They also explained how children’s files
demonstrate that the District closes cases after an insufficient effort to contact parents or
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insufficient time to allow for a response from parents and then, when parents responded, the case
was re-opened, but the District only assessed the timeliness of the process from the date of the
renewed contact, which it considered the new referral date. Id., para. 127.  Please explain what
the District has done to address this problem.

Furthermore, plaintiffs explained that the District did not include in its statistics regarding
timely initial eligibility determinations, data related to children who were referred for an initial
evaluation and, after the 120 days passed, became inactive because they moved or for other
reasons.  Plaintiffs’ Post-Trial Proposed Findings of Fact and Conclusions of Law, ECF No. 514-
1 (sealed), paras. 128.  The District’s data were not accurate because they omitted children that
received timely or untimely initial eligibility determinations in, for example, February, and then
moved out of the District in, for example, November. Ibid.  Please explain what the District has
done to address such circumstances in its statistics.

The District explains in its business rules (Subclass III, p. 1) that it counts as timely with
regard to this 120-day metric: “An eligibility or non-eligibility determination for Part B services
that was made by the child’s third birthday.”  It is not clear why this is relevant to the 120-day
deadline.  Moreover, it is inconsistent with OSSE’s prior statements on the subject (see, e.g., FFY
2013 Part B State Performance Plan, Pl. 2015 Trial Ex. 242, p. DL2015 92):

OSSE attributes the slippage in the rate of timely initial evaluation to refinements in the
reporting process.  For example, as reported in the FFY 2014 Special Conditions Report
#2, (Revised November 26, 2014), the State updated its reporting for students transitioning
from Part C to Part B so that an initial evaluation must be completed within the State
timeline of 120 days in order to be compliant. The previous reporting logic erroneously
counted timeliness/compliance by determining whether the initial evaluation for a student
transitioning from Part C to Part B was completed by the third birthday rather than applying
the State’s 120 day initial evaluation timeline.  Once this error was discovered, OSSE
provided technical assistance to LEAs which clarified that for students transitioning from
Part C to Part B, the initial evaluation timeline is 120 days, and is not determined by the
child’s third birthday. [emphasis added]

Please explain how the District’s business rule comports with its prior explanation on this subject.
Also, please explain why the District includes in this statistic “students referred from Part C to Part
B” even though there is a separate smooth and effective transition statistic directly applicable to
such children.

Similarly, the District explains in its business rules (Subclass III, p. 1): “If a referral occurs
more than 120 days before the student’s third birthday, the referral [we assume that this is intended
to mean “eligibility determination”] is not due until the student’s third birthday.”  It is not clear
why that is true.  Please explain why the District takes that position.

As with the enrollment data, the District’s backup data is deficient and raises questions.
First, the injunction states (Order, May 18, 2016, ECF No. 521, para. 24): “With regard to the
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eligibility determination * * * statistics, the District shall provide the data over that year and the
District’s spreadsheets which show the calculations that yielded those statistics, with any child
identifying information redacted.”  The District’s spreadsheets previously included a tab prepared
by OSSE staff that showed how the District’s percentages were calculated. See Pl. 2015 Trial Ex.
164. The spreadsheets produced with the August 2017 Report do not include any such tab.  Please
produce the calculations as previously produced, including the tabs that show the calculations.

Second, in the spreadsheet titled Subclass_III_FFY2015_StudentFile_Redacted.xls, there
are 7 children included who do not have an “iniEvalEventDate” listed (which we assume to be the
name for the date of the eligibility determination, which is due within 120 days of the referral, but
request confirmation), who are nonetheless listed as timely and are coded as “Data Anomaly.”
Second, there are 2 children included in that spreadsheet who do not have an “iniEvalEventDate”
listed, who are nonetheless listed as timely and are coded as “Late Data Entry - Timely.”  All of
them state in “Notes”: “Student transfer, eligibility determined prior to referral” and then they list
a date.  It is not clear why these children would even be included in the statistics and then counted
as timely.  Please explain what occurred with these children and confirm that the District excluded
these children in its calculations.

Third, in the spreadsheet titled Subclass_III_FFY2016_StudentFile_Redacted.xls, there
are also several children with questionable data.  There is one child marked as timely even though
the eligibility determination due date is October 18, 2016, and it appears that the eligibility
determination occurred on December 1, 2016 (Row 250).  Also, as with the FFY 2015 data, many
children are listed as timely and the data states “eligibility determined prior to referral.”  One child
is described as having “Eligbility [sic] determination on 4/7/2016 with referral on 4/11/2016”
(Row 427).  It is not clear what this means.

Finally, regardless of all of these data questions, the District’s statistics on their face do not
comply with the injunction.  The injunction requires that, “Until 95% is reached, the District shall
increase the percentage of preschool children referred for Part B services who receive a timely
eligibility determination by 10% in the first full year, starting on [July 1, 2016], and an additional
5% in each subsequent year.”  Order, dated May 18, 2016, ECF No. 521, para. 2(a); Order, dated
February 15, 2017, ECF No. 555, p.1 (revising start date to July 1, 2016).  The District’s reported
percentage (94.3% for the period from July 1, 2015, to June 30, 2016, and 93.5% for the period
from July 1, 2016, and June 30, 2017) has not improved by 10% or reached 95%, but rather has
fallen.  Please explain what efforts the District has made to address this problem.

8. Smooth and Effective Transition Data

The August 2017 Report shows that the District is grossly out of compliance with its
requirement to provide children with a smooth and effective transition from Part C services to Part
B services. See Order, dated May 18, 2016, ECF No. 521, para. 3.  That report states that the
District provided a smooth and effective transition to 33.3% of children between July 1, 2015, and
June 30, 2016, and 31.0% of children between July 1, 2016, and June 30, 2017.  Moreover, contrary
to the injunction, the percentage is falling, not rising. See id., para. 3(a) (“Until 95% is reached,
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the District shall increase the percentage of smooth and effective transitions by 10% in the first
full year, starting on [July 1, 2016], and an additional 5% in each subsequent year”); Order, dated
February 15, 2017, ECF No. 555, p.1 (revising start date to July 1, 2016).  Please explain how the
District intends to improve its performance on the smooth and effective transition of children from
Part C to Part B.

The injunction states (ECF No. 521, para. 3(c)):

The District may report that there was no disruption in services as long as (1) all of the
child’s special education services begin on the child’s third birthday or, if that is a weekend
or holiday, on the first school day after the child’s third birthday (which, in the case of a
child whose birthday falls during the summer and qualifies for Extended School Year
(“ESY”) services, will be ESY services), and (2) all related services should begin within
14 days of the child’s third birthday (unless that period is within the summer and the child
does not qualify for related services as part of his or her ESY services, in which case within
14 days of the first day of school after the summer).  The District shall record and track
when children first receive each service (including special education and related services)
required pursuant to an IEP.

As described above (Section 6), as of the time of the trial, the District did not have a method
for tracking and reporting when children begin receiving all of their special education and related
services.  That appears still to be the case, despite the injunction.  The Business Rules state that
starting services is “evidenced by the student’s ‘active’ status in SEDS.”  Business Rules, Subclass
IV, p. 2.  As described above (Section 6), that does not reflect when a child actually begins
receiving services.  Please inform us if the District has established a method to track receipt of
services, and if so, describe it.  Please state whether these statistics take the start of such services
(school year, summer, and related services) into account, and, if so, how we can see that in the
District’s backup data.

Moreover, as described above (Section 7), the District’s policy regarding parental delay
does not appear to comply with the injunction.  Without a compliant policy regarding parental
delay, the District’s statistics regarding smooth and effective transitions will not be accurate.  As
requested above, please describe how the District’s policy regarding the parental delay standard
comports with the injunction.

As with the enrollment and eligibility determination data, plaintiffs have questions
regarding the District’s backup data regarding smooth and effective transitions.  First, the
injunction states (Order, May 18, 2016, ECF No. 521, para. 24): “With regard to the * * * transition
statistics, the District shall provide the data over that year and the District’s spreadsheets which
show the calculations that yielded those statistics, with any child identifying information
redacted.”  The District previously produced a spreadsheet prepared by OSSE staff that showed
how the District’s smooth and effective transition percentage was calculated. See Pl. 2015 Trial
Ex. 170.  The materials produced with the August 2017 Report do not include any such
spreadsheet.  Please produce the calculations spreadsheet as previously produced.
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Without that spreadsheet, the District’s backup regarding its smooth and effective
transition percentages are difficult to follow.  There are 55 columns of information in each of two
tabs (one for FFY 2015, and one for FFY 2016).  We request that the District explain this data to
us.

Nonetheless, it is apparent that a large portion of the population is ultimately not even
factored into the smooth and effective transition calculation.  In FFY 2016, out of 482 children
identified as having received Part C services and being referred for Part B services, only 31
children appear to be identified as receiving a smooth and effective transition.  The rest either did
not receive a smooth and effective transition, or were excluded from the calculation for a number
of different reasons.  The disparity between those two numbers raises substantial questions.

We have several specific questions regarding these spreadsheets.  For example, many cells
in the FFY 2015 data include the date January 2, 1960, rather than a date that should be applicable
to a child.  In FFY 2016, there are several children marked as having elected the extended IFSP
option, but, unlike for other children who also made that election, there is no date associated with
that election. See Rows 24, 39, 41, 47, 235, 236.  There are also many children with extremely
long “HeldLateDaysOverDue,” many of which are over 100 days.  In addition, in the FFY 2015
data, there is one child that is identified as being found eligible for Part C well after his third
birthday. See Row 329.  It is not apparent how that could be possible.  We would like to discuss
these issues.

Finally, the district court found that the District was fundamentally failing to comply with
the requirement to provide a smooth and effective transition to children who may qualify for
extended school year (ESY) services.  The Court wrote (Corrected Opinion, para. 156): “By
projecting services to begin in the fall for children transitioning from Part C to Part B services
whose third birthdays are in the late spring or summer and simultaneously failing to evaluate their
eligibility adequately for ESY services, the District is causing those children to experience a
substantial disruption in services.”  Please explain what the District has done to address its flaws
regarding ESY services.

9. Timeframes for Data Provided

The District asked the Court to modify the reporting schedule to provide data at timeframes
convenient to the District.  Defendants’ Renewed Consent Motion to Modify Final Order, dated
February 6, 2017, ECF No. 550.  Plaintiffs consented. Ibid.  The parties agreed on revisions to the
schedule, which the Court ordered. Ibid.; Order, dated February 15, 2017, ECF No. 555.

The District did not comply with that order when it issued its report.  First, the District did
not timely provide the supporting materials required under paragraph 24 of the injunction.  Second,
that order states (p. 2): “ORDERED that Defendants shall file their annual numeric reports on
August 31 of each year, which shall include data covering July 1 to June 30, except that the report
that is due on August 31, 2017, shall include data covering June 1 through 30, 2016, and separate
data covering July 1, 2016, through June 30, 2017.”  The District did not produce separate data as
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required covering June 1 to June 30, 2016.  Please produce that data and the corresponding backup
materials.

10. District’s Supplemental Filing

The District’s notice accompanying the August 2017 Report (ECF No. 583) states that
“Defendants intend to make a supplemental filing addressing the numerical requirements within
sixty days.”  Please explain what specifically the supplemental filing will be addressing.

11. District’s Social Emotional Development Handout

In the February 2017 Report (ECF No. 561-1, p. 2), the District explained that its Social
Emotional Development outreach document is translated into Spanish, French, Chinese,
Vietnamese, and Amharic.  Only the English and Spanish versions are listed on the Early Stages
downloads webpage.  Please update the website to include all of the languages.  Please also update
that handout to reflect the fact that Early Stages’ services are free, as required by the injunction.
See Order, dated May 21, 2016, ECF No. 521, para. 5.

12. Communication with Individuals Making Referrals

The injunction requires “The District [to] accept both oral and written referrals at the start
of the eligibility determination process, make multiple attempts using different forms of
communication (e.g., telephone, postal mail, and e-mail) to contact the parent or guardian of a
referred child, and, upon obtaining consent of the parent or guardian, provide feedback to the
referral source regarding the outcome of the referral in a timely manner.”  Order, dated May 21,
2016, ECF No. 521, para. 8.  In the August 2017 Report, the District explains (p. 3): “Early Stages
contacts relevant third-parties for additional support to engage families in cases where such action
is compliant with FERPA.  Referrers are contacted more than once in the process in order to
confirm (1) receipt of the referral, (2) completion of the screening, and (3) case closure.”  As
worded, it is not clear to what degree the District provides feedback to non-parent referral sources
as required by the injunction.  Please explain when that feedback is provided and what feedback
is provided.

13. Staffing at Early Stages

The August 2017 Report (p. 4) states that “Early Stages remains appropriately staffed and
located.”  The Corrected Opinion states (para. 118):

The District has revised its code to reduce, as of July 1, 2017 or upon funding, whichever
occurs later, the time period in which an LEA must complete an initial evaluation to 60
days from parental consent. * * * The District’s Chief Financial Officer determined that
Early Stages would need 22 new staff members to comply with that new timeframe once
it takes effect.  Office of the Chief Financial Officer, Fiscal Impact Statement—Enhanced
Special Education Services Act of 2014, Sept. 15, 2014, Pls.’ Ex. 272, at 5.
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As described below (Section 16), plaintiffs have questions regarding the new timeframe for
eligibility determinations.  Also, please explain whether the District has hired new staff as the
District’s CFO determined was necessary to comply with the new timeframe.  If not, please explain
why not. If any new staff have been hired, please state how many have been hired.

14. Screening at Early Stages

Sean Compagnucci testified at the 2015 trial as follows (Trial Tr., Nov. 13, 2015, p. 40):

So my dream is that ultimately we have all of these children developmentally screened.
We have been systematically working our way there, teaching child cares [sic] how to do
that work, working with physicians to try to get them to do that work.  But if we can get
all those kids screened, then we know who, across the city, are the kids who need to be
referred and the question of who are they and are you identifying them, is off the table, we
know who they are.  The question of location is off the table because we’ve screened them.
In order to do that we had to find them.

The District explains in its August 2017 Report (p. 4):

Early Stages continues to facilitate and promote regular developmental screening across
the District in all the ways described in the December 2016 report to the Court, as well as
continuing to target organizations in every ward for training and technical assistance to
support screening efforts.

Chancellor Wilson’s August 23, 2017 letter to Councilmember Grosso states (Attachment
A, p. 2):

As for your concern about slowing the progress we have realized in screening and
identifying children, we are implementing two strategies to mitigate this concern.  First,
we are requiring that all Pre-K3 and Pre-K4 children complete a developmental screening
‒ using the Ages and Stages Questionnaire (ASQ), which is widely used across both the
educational and medical sectors.  This is already happening in our Title I schools and will
be expanded to include our non-Title I schools.  Second, we are implementing standardized
referral criteria that will apply to all schools and mirror current practice at Early Stages.
Together, these practices represent a comprehensive approach to Pre-K child find and
ensure continued growth for the city.  In short, we believe this standardized approach will
strengthen Pre-K child find in our schools.

Please explain when the screening will be expanded to non-Title I schools, and please provide
copies of the standardized referral criteria that will apply to all schools.

Chancellor Wilson also explained (ibid.): “for SY17-18, 82 percent of Pre-K children have
already been screened.”
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While the District reports that it is expanding its screening capacity, and the population of
children in the District is growing, the number of children receiving special education services in
the District continues to fall (see Section 6 above).  Please explain the reasons that this is so.

15. Presumptive Eligibility

The injunction states the following regarding presumptive eligibility (ECF No. 521, para.
14):

The District shall accept all children exiting Part C who have identified disabilities or
significant developmental delays as presumptively eligible for Part B in order to ensure
that they do not experience a disruption in services.  Presumptively eligible for preschool
education means that the information available at the time of the referral of a child—when
he or she is nearly three years old and is about to transition from Part C to Part B—shall be
presumed to be sufficient to make a decision about the child’s eligibility for Part B special
education services, unless indicated otherwise by the Part B IEP Team.  The Part B IEP
Team may find, after reviewing the information available at the time of the referral of the
child, that additional data is needed in order to make an eligibility determination.  If the
Part B IEP Team finds that additional data is needed in order to make an eligibility
determination, the child may not begin receiving Part B services prior to an evaluation to
determine the child’s eligibility for such services.  In all cases, including where the existing
data are sufficient and where the Part B IEP Team determines that additional data are
needed, defendants shall ensure that the Part B eligibility determination is completed prior
to the child’s third birthday, so that children eligible for Part B special education and related
services experience no disruption in the receipt of services.

In its February 2017 Report, the District wrote (ECF No. 561-1, p. 5):

Children exiting Part C are assigned to Early Stages evaluation teams that (1) work only
with Transition children and (2) have been specifically trained in both the evaluation of
Part C children and the Court’s definition of presumptive eligibility.  Part C children
receive additional assessments only when needed to make an eligibility decision.
Furthermore, in those cases where additional assessment is necessary, Early Stages policies
have been refined to allow for the administration of only those specific assessment subtests
necessary to gather the required information so that a full assessment battery is not
required.

That explanation is entirely consistent with the District’s explanation of its program during
the trial. See Defendants’ Proposed Findings of Fact and Conclusions of Law, dated February 5,
2016, ECF No. 513, para. 79 (“Early Stages relies on existing data whenever possible and treats
transferring children as ‘presumptively eligible’ for Part B services. * * *”).

However, based on the evidence submitted at trial, the Court explained (Corrected Opinion,
paras. 149-150):
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149. Despite the presumptive eligibility requirement and the District’s assertion that it
“treats transferring children as ‘presumptively eligible,’” Defs.’ Proposed Findings of Fact
and Conclusions of Law ¶ 79, the District reported very high and rising percentages of
children transitioning from Part C to Part B services who received additional assessments:
73.3% (Dec. 1, 2010, to Nov. 30, 2011); 82.4% (Dec. 1, 2011, to Nov. 30, 2012); 87.5%
(Dec. 1, 2012, to Feb. 28, 2013); 95.6% (Mar. 1, 2013, to May 31, 2013); 92.7% (June 1,
2013, to Aug. 31, 2013); and 94.4% (Sept. 1, 2013, to Nov. 30, 2013).  Defs.’ Objections
and Responses to Pls.’ First Post-Trial Requests for Produc., Pls.’ Ex. 31, at 21–22.

150. These high levels of assessments do not comport with the presumptive eligibility
requirement.  2015 Dunst Direct ¶ 150.  Moreover, Part C has narrower eligibility criteria
than Part B, see DeHaan Direct ¶ 6, further suggesting that such high numbers of additional
assessments should not be necessary.  2015 Dunst Direct ¶ 150.  However, this data is
entirely consistent with the Early Stages Policy Manual as of October 2010, which states
that, upon transition, “Part C children will have updated evaluations in the areas currently
being addressed on their IFSP.”  Pls.’ Ex. 69, at DL4 2110.  Indeed, despite the Court’s
order regarding presumptive eligibility, which issued in 2012 following the parties’
agreement, see Mem. Op. 5–6, ECF No. 322, Mr. Compagnucci explained that the
District’s presumptive eligibility policy has not changed since 2010.  Compagnucci Dep.
131:14–17, Aug. 12, 2014, Pls.’ Ex. 21.

The District now writes (August 2017 Report, p. 5):

Early Stages continues to operate in alignment with this requirement.  There have been no
changes since December 2016 to the way Early Stages works with OSSE’s Strong Start
program to provide a smooth transition for Part C enrolled children into the Early Stages
eligibility process.

If the District is complying with the presumptively eligibility requirement now, it should
be able to explain the steps it has taken to comply.  Please explain the steps the District has taken
to comply with the presumptive eligibility requirement since trial.

16. Issues Related to the District’s Proposed Regulations

In June 2017, the District released an Advanced Notice of Proposed Rulemaking regarding
Special Education.  Plaintiffs’ counsel provided comments to that proposed rulemaking, which we
sent to you on July 26, 2017.  We have not received any response to those comments.  Several of
the issues in our comments are of critical importance because the proposed regulations explicitly
conflict with this Court’s injunction.5  For example, we explained:

5 Those comments are Attachment B to this letter.  The attachments to the comments, which are
this Court’s opinions and orders (ECF Nos. 521, 533), were excluded.
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Regarding Enrollment (pp. 2-3)6

These proposed regulations [Sections 3002.4, 3099] state that the obligation on the LEA
to “determine eligibility” and “provide FAPE” begins when a child has registered with an LEA.
However, DCPS, the largest LEA in the District, operates Early Stages, and has an obligation to
identify, locate, and evaluate children that are enrolled in DCPS schools, as well as children in
the District not enrolled in any school.  It also has the obligation to conduct evaluations of
children enrolled in private and religious schools, which are not LEAs. See, e.g., District of
Columbia v. Vinyard, 971 F. Supp. 2d 103, 112-114 (D.D.C. 2013) (citing several decisions).
As written, these regulations would conflict with the Child Find obligation under the Individuals
with Disabilities Education Act (IDEA, 20 U.S.C. 1412(a)(3)(A)) because the result would be
that no LEA in the District would be responsible for identifying, locating, and evaluating
children that are not enrolled in any school, or that are enrolled in a private or religious school.
Thus, Section 3002.4 must be modified to avoid this conflict.

Regarding Referrals (pp. 4-7)

Proposed Sections 3005.1 through 3005.3 are ambiguous.  However, they may be
attempting to circumvent the injunctive requirements set by the DL court by creating a hierarchy
of referrals, with referrals from parents or with parental approval considered referrals for
evaluations, and referrals from most others considered “request[s] for the LEA to determine if a
child is suspected of being a child with a disability.”

Proposed Section 3005.1 states: “The LEA shall treat a referral from the following
individuals as a request for initial evaluation in accordance with 34 C.F.R. §300.301(b): (a) The
child’s parent; (b) The child, provided that educational rights have transferred to the child; (c)
A health or service provider authorized by the parent; (d) An employee of the child’s LEA who
has knowledge of the child.”

Proposed Section 3005.2 states: “The LEA shall treat a referral from any other source,
including but not limited to the following, as a request for the LEA to determine if a child is
suspected of being a child with a disability: (a) A health or service provider with personal
knowledge of the child; (b) A public agency serving the child or the child’s family; or (c)
Community-based outreach activities conducted as part of child find obligations” (emphases
added).

6 These headings here are included for clarity and citation; the material below each heading is a
direct quote from our comments, but does not include all of the material related to each issue in
our comments.  Additional detail, concerns, and explanation are provided in our comments
(Attachment B).
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Proposed Section 3005.3 states: “To determine if a child is suspected of being a child
with a disability, the LEA may: (a) Conduct screenings; (b) Consider existing child data and
information; and (c) Consult with the parent.”

There are several problems with the rules set forth in Proposed Sections 3005.1 through
3005.3.  First, the language is confusing.  The purpose of the regulation, as set forth in its title,
is to address a “Request for Initial Evaluation.”  People refer children for evaluations, or because
they are worried that the child may have a disability, or to determine if the child may need to
receive special education services, but it is unlikely that anyone refers any child “to determine
if the child is suspected of being a child with a disability.”  This language should be deleted.

Second, Proposed Sections 3005.1 through 3005.3 could be interpreted to conflict with
the D.C. Code and, as referenced above, the DL Injunction.  Section 38-2561.02(a)(1) of the
D.C. Code states: “Before paragraph (2)(A) of this subsection taking effect, an LEA shall assess
or evaluate a student who may have a disability and who may require special education services
within 120 days from the date that the student was referred for an evaluation or assessment”
(emphasis added).  Subparagraph (a)(2)(A) of that Section states, “Beginning July 1, 2017, or
upon funding, whichever occurs later, an LEA shall assess or evaluate a student who may have
a disability and who may require special education services within 60 days from the date that
the student’s parent or guardian provides consent for the evaluation or assessment. The LEA
shall make reasonable efforts to obtain parental consent within 30 days from the date the student
is referred for an assessment or evaluation” (emphasis added).  These are deadlines that run from
“the date the student is referred for an assessment or evaluation.”  There are no deadlines in the
D.C. Code related to “a request for the LEA to determine if a child is suspected of being a child
with a disability.”  While referrals either from parents or non-parents are referrals for
evaluations, OSSE may be intending to recharacterize some referrals not to be referrals, but to
be requests “to determine if a child is suspected of being a child with a disability.”  If that is the
intent of the proposed regulation, the proposed regulation would mean that children who may
need special education services, but are referred by a non-parent, would not have the protection
of the time deadlines in District of Columbia law for completion of an assessment or evaluation
of whether they need special education services.

Third, if OSSE intends that there be a deadline in the regulations regarding referrals by
some individuals (see Proposed Section 3005.1), but not others (see Proposed Section 3005.2),
that would conflict with Proposed Section 3004.4, which states: “A child find referral may be
made by any source with knowledge of the child that suspects a child may be eligible for special
education and related services, for the LEA or public agency to determine whether the child
should be evaluated to determine eligibility for special education and related services.”  Having
no deadline to receive an eligibility determination for children referred by non-parents would
only further delay their receipt of needed services.

The court in DL explicitly rejected the District’s attempt to draw a distinction between
referrals from parents and referrals from others (DL Corrected Opinion, Attachment 2, para.
104):
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The District does not start the 120-day period at the time that a child is referred by a non-
parent—it only starts the clock when a child is referred by a parent. * * * Mr.
Compagnucci explained that Early Stages treats a referral from a parent as a referral for
special education (and therefore it starts the 120-day clock), but treats a referral from a
non-parent as a referral to Early Stages (and therefore it does not start the 120-day clock).
See Compagnucci Dep. 111:9–18, June 3, 2014, Pls.’ Ex. 16 (“[Q] What’s the difference
between a referral to special education and a referral to your program? [A]: A referral to
special education is defined under OSSE policy in DCMR. A referral to Early Stages is
defined by us.  And what we mean when we say a referral to Early Stages is that
somebody who is not the parent has reached out to us to express a concern about a
child.”); id. at 116:10–117:12 (“[W]e don’t believe that a pediatrician sending over in
whatever form they might send it, that this is a child about whom they have concern is a
referral to special education.”).  By instituting this policy, the District is effectively
giving itself even more than the 120 days to complete the eligibility determination when
the referral comes from a non-parent, such as a pediatrician.

Accordingly, the DL Injunction states that “Date of Referral” “is defined as the date on
which the District receives a written or oral request for assessment of a preschool child [and]
[t]hat referral may be made by a parent or a non-parent such as a pediatrician or an LEA
employee.” DL Injunction, Attachment 1, para. 2(c).

The proposed regulation must be revised to address these issues.  We suggest that
Proposed Sections 3005.2 and 3005.3 be deleted and Section 3005.1 state:

A referral from a parent or a non-parent will trigger the deadlines following
referral under D.C. Code Section 38-2561.02(a).

We also suggest that Proposed Section 3005.5 be amended as follows:

The LEA shall notify the parent of receipt of any referral received by a non-parent
under §3005.3.  (a) This notification shall include information regarding: (1) The initial
evaluation process; (2) Parental consent requirements; and (3) Resources the parent may
contact for assistance.

Regarding the 120-Day Deadline (pp. 8-9)

[R]eading Sections 3006.3 to 3006.5 along with the provisions quoted above regarding
referrals, OSSE may be envisioning the following deadlines:

· If a parent, the child if education rights have transferred to the child, a health or service
provider authorized by the parent, or an employee of the child’s LEA who has knowledge
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of the child, refers a child for special education services, then the evaluation shall be
completed within 120 days.

To comport with the DL Injunction, which requires that eligibility determinations
issue within 120 days of a referral (DL Injunction, Attachment 1, para. 2),
Proposed Section 3006.5 should be modified as follows: “Before paragraph (a)
of this subsection takes effect, an LEA shall assess or evaluate a student who may
have a disability and who may require special education services and provide
that student with an eligibility determination within one hundred twenty (120)
days from the date that the student was referred for an evaluation or assessment,
consistent with Federal and local law.”

· If anyone other than those individuals listed above refers a child for special education
services, OSSE may believe that there is no deadline for an assessment or an evaluation
of the child.  Since the 120-day deadline in Proposed Section 3006.5 is triggered by a
“refer[al] for an evaluation or assessment,” and Proposed Section 3005.2 states that a
referral from most non-parents is treated as “a request for the LEA to determine if a child
is suspected of being a child with a disability,” OSSE may envision no deadline in the
regulations for the assessment or evaluation of the child if the child is referred by a non-
parent.

Such a rule would directly conflict with the DL injunction.  To comport with the
DL Injunction, which requires that eligibility determinations issue within 120
days of a referral by a parent or non-parent (DL Injunction, Attachment 1, para.
2), the modifications to the referral sections described above should be made and
Proposed Section 3006.5 should be modified as set forth in the prior bullet point.

· If the revised timeline set forth in Proposed Section 3006.5(a) comes into effect, and a
child is referred by a parent for special education services, the LEA must make a
reasonable effort to obtain consent for the evaluation from the parent within 30 days, and
then provide an initial evaluation within 60 days of the receipt of that consent, for a
combined maximum deadline of 90 days from referral by the parent.

As with Proposed Section 3006.5, Proposed Section 3006.5(a) should be revised
as follows: “Beginning July 1, 2017, or upon the inclusion of the fiscal effect of
the subsection in an approved budget and financial plan as certified by the
District of Columbia Chief Financial Officer and published in the District of
Columbia Register, whichever occurs later, an LEA shall assess or evaluate a
student who may have a disability and who may require special education
services and provide that student with an eligibility determination within
sixty (60) days from the date that the student’s parent or guardian provides
consent for the evaluation or assessment.”
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· As explained, if the revised timeline comes into effect and a non-parent refers a child for
special education services, OSSE may intend that there be no deadline for an evaluation
or an eligibility determination. Again, to comport with the DL Injunction, the applicable
time deadlines for the District to provide a child with an assessment or an evaluation
must apply whether a child is referred by a non-parent or by a parent.

Regarding Parental Delay (pp. 9-10)

The regulations quoted above [Sections 3006.9, 3099] do not show any revisions to the
District’s policies to comport with the district court’s findings and injunction in DL [regarding
parental delay].  We urge the District to revise its regulations accordingly.

We also explained in our comments to the proposed regulations that there are other
requirements in the injunction that belong in the revised regulations but were not included therein.
See pp. 3-4 (regarding public awareness), 10-11 (regarding evaluation procedures), 11 (regarding
presumptive eligibility), 14-16 (regarding ESY services), 20-21 (regarding smooth and effective
transitions), 21-22 (regarding other requirements).

Please respond to these questions and concerns, which we first raised in July in response
to the District’s proposed regulations.

17. Other Questions Previously Posed to the District Regarding its Compliance to
Which the District Has Not Responded

On July 26, 2017, we sent you an email that included, inter alia, the following questions,
none of which have been answered.

27. We wrote in Plaintiffs’ Post-Trial Proposed Findings of Fact and Conclusions of Law,
February 5, 2016 (ECF No. 514-1, under seal, pp. 17-18, n. 9):

To plaintiffs’ knowledge, as of the submission of this document, the District has not yet
decided whether and how it will determine when a child, whose parent takes advantage
of the extended IFSP program, is smoothly and effectively transitioned to Part B
services.  The federal requirement of transition to Part B services by age 3 cannot apply
to a child that continues Part C services after age 3, and the parent could choose at any
time to transition to Part B services.  OSSE Extended IFSP Option for Children Age 3
to Age 4, Apr. 15, 2014, Pl. Ex. 52, p. 14.  Plaintiffs initially requested this information
on February 23, 2015 (Pl. Ex. 142, p. 2), and were most recently informed on September
8, 2015 (Pl. Ex. 144, p. 3)—nearly a year and a half after the policy issued—that no
decision had yet been made by the District. * * *

7 Included here are only the questions that are not addressed elsewhere in this letter.
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Has the District developed a policy regarding this?  If so, can you please send it to me?

3. The D.C. Code states (Section 38-2561.02(a)(2)(A)): “Beginning July 1, 2017, or upon
funding, whichever occurs later, an LEA shall assess or evaluate a student who may have a
disability and who may require special education services within 60 days from the date that the
student’s parent or guardian provides consent for the evaluation or assessment” and “[t]he LEA
shall make reasonable efforts to obtain parental consent within 30 days for the date the student
is referred for an assessment or evaluation.”  I understand that this provision has not yet come
into effect.  Is that correct?  Assuming I’m right, why has it not come into effect and who made
that decision?  When will it come into effect?[8]

Please respond to our questions from July.

18. DCPS’s Interpretation of the DL Injunction

Finally, in the August 23, 2017, letter from DCPS Chancellor Wilson to Councilmember
Grosso (Attachment A hereto) , the Chancellor writes (pp. 1-2):

Our change in practice is rooted in both the outcome of the D.L. v. District of Columbia,
(D.D.C., Civ. No. 05-1437) case and the change in the special education evaluation
timeline requirements that are part of the Enhanced Special Education Services
Amendment Act of 2014.  Compliance with the former requires an increase in the number
of children coming through Early Stages, while the latter requires us to reduce our service
rate by 25-50 percent.  After careful consideration for how to best reduce the time between
referral and evaluation, DCPS determined that removing school-based referrals from the
Early Stages system would generate an average monthly referral flow that can be
effectively managed under the new timeline.  We believe that the distribution of these
referrals across schools means that the actual increased number of evaluations per school
will be minimal, and DCPS is investing in additional staff (through local funds and OSSE
grant funds) to help schools meet deadlines.  We will also support schools in monitoring
the reduction at the school and cluster level.  [italics in original; underline added]

Please explain the Chancellor’s statement that the DCPS is required to reduce its service
rate by 25-50 percent.  We assume that this is an error and the Chancellor meant to say that DCPS
must reduce the time for eligibility determinations by 25-50 percent.  Please clarify this.

* * *

8 We are aware that Amy Maisterra sent an email on April 10, 2017, to the OSSE Secondary
Transition Community of Practice members stating that she expects this new timeframe to come
into effect by July 1, 2018, but we do not know if that is the current OSSE position.
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Although the legal battles have been hard-fought, there is no further question that the
court’s injunction is and will be binding on the District of Columbia.  Plaintiffs hope that the
monitoring phase of this lawsuit can be a cooperative process focused on improving services for
children.   Therefore, we hope that the District will be able to explain these apparent inconsistencies
between the District’s practice and the injunction, the District’s representation of its data, and the
apparent problems with the District’s program and results as they relate to OSSE, DCPS, and
dependent and independent charter schools.  If not, we will need to ask the Court to take a more
active role in this monitoring phase.

As I explained above, given the number and importance of these issues, we think that it
would be best if we meet to discuss these issues.  In addition, given the importance of the issues,
and the amount of time that has passed since the injunction issued, we want to ensure that this is
addressed quickly.  Please either respond to us in writing within 30 days, or contact me to set up a
meeting that would take place within 30 days.

Sincerely,

/s/Todd A. Gluckman

Todd A. Gluckman



m DISTRICT OF COLUMBIA

PUBLIC SCHOOLS

Office of the Chancellor

August 23, 2017

Councilmember David Grosso

Chairperson, Committee on Education

The John A. Wilson Building

1350 Pennsylvania Avenue, NW - Suite 402

Washington, DC 20004

Dear Councilmember Grosso -

Thank you for your interest in and support for our ongoing work to identify and serve the District's

youngest children with disabilities and learning delays. We share your desire to preserve the

successes of our Early Stages Center, while we continue to build a comprehensive child find system

for the District of Columbia. As the role of Early Stages continues to evolve, we have made some

strategic adjustments that address the concerns you raise. As you have pointed out, we have

shifted our child find responsibilities for students in Pre-K3 and Pre-K4 to the school level for those

enrolled students. In fact, this has been the vision for DC Public Schools (DCPS) for several years,

as we envisioned a truly robust child find system. The following points outline our rationale for

the changes to our child find system and address your specific questions and concerns.

The purpose of this change: to reach more children more quickly and effectively

With this change, our goal is to conduct child find work for Pre-kindergarten students at the point

of service where those students are enrolled - in their respective schools. Child find for enrolled

children is fundamentally a school-based practice, and we beljeve that this shift will create a child

find process for DCPS-enrolled children that is better tailored to children's needs within their

specific school settings. It will also increase engagement and accessibility for enrolled children's

families, which has been a perennial challenge with our existing centralized model. At the same
time, the shift positions Early Stages to focus more narrowly on the children who are not yet

connected to an education network and increases its capacity to respond to a nearly 40 percent

increase in the District's 3- through 5-year-old population since opening in 2009.

The effect on timelines: a response to new legal requirements

Our change in practice is rooted in both the outcome of the D.L. v. District of Columbia. (D.D.C.,

Civ. No. 05-1437) case and the change in the special education evaluation timeline requirements

that are part of the Enhanced Special Education Services Amendment Act of 2014. Compliance

with the former requires an increase in the number of children coming through Early Stages, while

the latter requires us to reduce our service rate by 25-50 percent. After careful consideration for
how to best reduce the time between referral and evaluation, DCPS determined that removing

school-based referrals from the Early Stages system would generate an average monthly referral

flow that can be effectively managed under the new timeline. We believe that the distribution of

these referrals across schools means that the actual increased number of evaluations per school
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will be minimal, and DCPS is investing in additional staff (through local funds and OSSE grant

funds) to help schools meet deadlines. We will also support schools in monitoring the reduction at

the school and cluster level.

Maintaining the progress: extending standard practices across schools

As for your concern about slowing the progress we have realized in screening and identifying

children, we are implementing two strategies to mitigate this concern. First, we are requiring that

all Pre-K3 and Pre-K4 children complete a developmental screening - using the Ages and Stages

Questionnaire (ASQ), which is widely used across both the educational and medical sectors. This is

already happening in our Title I schools and will be expanded to include our non-Title I schools.

Second, we are implementing standardized referral criteria that will apply to all schools and mirror

current practice at Early Stages. Together, these practices represent a comprehensive approach to

Pre-K child find and ensure continued growth for the city. In short, we believe this standardized

approach will strengthen Pre-K child find in our schools.

Maintaining community trust: consistent work with the community

After nearly a decade of rebuilding and sustaining trust with our referral partners, we remain

deeply committed to maintaining and growing those relationships. Toward this end, Early Stages

will continue to perform all the functions it is currently performing; cultivating referral

relationships; providing professional development and parent workshops; and conducting routine

screening and public awareness events in the community. Early Stages will continue to accept and

confirm referrals from any source and to provide updates to referrers about child outcomes. From

the perspective of a front-end user, there will be no change; only the teams conducting the

evaluations on the back end will change.

Timing of the rollout

Beginning with SY17-18, all DC schools will implement the standardized screening and referral

requirements referenced above. All DCPS schools already conduct this screening, but for non-Title

I schools, it has been voluntary. This change integrates screening as a requirement for all enrolled

Pre-K children. Until we complete implementation of the PK evaluation processes in schools, the

Head Start family services team and the Early Stages child find team will continue its current

support of the screening process. To give you some sense of this support, for SY17-18, 82 percent

of Pre-K children have already been screened.

Also during SY17-18, two of our school clusters will begin conducting their own evaluations. This is

being supported by central office related services staff who are paid through local funds, as well as

additional psychologists that will be hired through the OSSE Special Education Enhancement Fund

(SEEF) Formula Grant. School-based staff, including special education teachers, LEA

representatives, related service providers and school psychologists, will receive training and

support that includes, but is not limited to: ASQ implementation and results analysis; referral

criteria; and timeline implementation. During SY18-19, the remaining DCPS clusters will begin

conducting their own evaluations.
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I hope this provides you with a full picture of the rationale and status of this work. Please let us
know if you have further questions or concerns.

Sincerely,

Antwan Wilson

Chancellor

Sean Compagnucci, Executive Director, Early Stages

Jennifer Niles, Deputy Mayor for Education

cc:
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BY E-MAIL  
 
Elisabeth Morse 
Deputy Assistant Superintendent of Elementary, 
     Secondary, and Specialized Education 
810 1st Street, N.E., Ninth Floor 
Washington, DC 20002 
osse.publiccomment@dc.gov 
 

Re: Comments Regarding Advanced Notice of Proposed Rulemaking –  
Special Education 

Dear Ms. Morse: 

 We represent the plaintiffs in DL v. District of Columbia, a class action before the United 
States District Court for the District of Columbia (Case No. 05-1437), which relates to the 
provision of special education services to 3-to-5-year-old children in the District of Columbia.  
Pursuant to that case, there is currently an injunction in place requiring the District (including 
OSSE) to comply with various obligations related to the provision of special education services to 
3-to-5-year-old children.  A copy of that injunction (it is titled “Order” and is dated May 18, 2016) 
and the corresponding Corrected Memorandum Opinion & Findings of Fact and Conclusions of 
Law, dated June 21, 2016 (referred to herein as “DL Corrected Opinion”; the original was also 
dated May 18, 2016) are attached and referenced below.  The DL Injunction (Attachment 1) and 
the Corrected Opinion (Attachment 2) were affirmed by the United States Court of Appeals for 
the D.C. Circuit on June 23, 2017 (2017 WL 2697992). 

Several of the proposed special education regulations (Chapter 30 (Special Education) of 
Subtitle A (Office of the State Superintendent of Education) of Title 5 (Education)) relate to issues 
in DL.  This letter provides comments on the regulations. 

 We strongly urge that the proposed regulations be modified as described below to conform 
with federal and District law and the DL Injunction, to correct errors, and to avoid delay or 
difficulty in the receipt of needed special education services by children in the District. 

As noted at the end of the letter, we are sending a copy of this letter to Chad Copeland and 
Matthew Blecher, the attorneys with the District of Columbia Office of the Attorney General who 
have worked most recently as counsel for the District on DL. 

Attachment B 
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 Our comments are generally in order based on the section number of the proposed 
regulations. 

1. Issues Related to Enrollment 

Proposed Section 3002.4 states in part: “The LEA’s obligation to provide FAPE to a child 

with a disability commences upon completion of the child’s registration in the enrollment process 

as defined in 5-A DCMR §2199.” 

The proposed definitions in Section 3099 state in part: “‘Enrollment’ means a process 
through which a child obtains admission to an LEA that includes, at a minimum, all of the 
following stages [including] * * * (f) The LEA’s obligation to determine eligibility for special 
education services or to provide special education services on an existing IEP is triggered upon 
completion of registration.” 

These proposed regulations state that the obligation on the LEA to “determine eligibility” 
and “provide FAPE” begins when a child has registered with an LEA.  However, DCPS, the largest 
LEA in the District, operates Early Stages, and has an obligation to identify, locate, and evaluate 
children that are enrolled in DCPS schools, as well as children in the District not enrolled in any 
school.  It also has the obligation to conduct evaluations of children enrolled in private and 
religious schools, which are not LEAs.  See, e.g., District of Columbia v. Vinyard, 971 F. Supp. 2d 
103, 112-114 (D.D.C. 2013) (citing several decisions).  As written, these regulations would 
conflict with the Child Find obligation under the Individuals with Disabilities Education Act 
(IDEA, 20 U.S.C. 1412(a)(3)(A)) because the result would be that no LEA in the District would 
be responsible for identifying, locating, and evaluating children that are not enrolled in any school, 
or that are enrolled in a private or religious school.  Thus, Section 3002.4 must be modified to 
avoid this conflict.    

These proposed regulations also create another problem.  In our experience, if a child does 
not attend a DCPS school for 10 consecutive days, without an approved reason for the absence, 
the child is likely to be disenrolled.  If a child who is absent for 10 or more consecutive days 
becomes disenrolled, under these regulations, they would never receive a determination as to 
eligibility for special education and related services, or at least their evaluation would be 
significantly delayed. 

We suggest that Proposed Section 3002.4 be revised as follows (throughout this letter, 
proposed edits are shown in bold): “The LEA’s obligation to provide FAPE to a child with a 

disability commences upon completion of the child’s registration in the enrollment process as 
defined in 5-A DCMR §2199, but, for DCPS, the obligation to take steps necessary to provide 
FAPE, such as to identify, locate, and evaluate a child for special education services, exists 
regardless of such enrollment, unless the child is enrolled with another LEA.” 

 
We suggest that subparagraph (f) of the definition of “enrollment” in Section 3099 be 

revised as follows: “The LEA’s obligation to determine eligibility for special education services 
or to provide special education services on an existing IEP is triggered upon completion of 
registration, but, for DCPS, the obligation to take steps necessary to provide FAPE, such as 
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to identify, locate, and evaluate a child for special education services, exists regardless of 
registration, unless the child is registered with another LEA.” 

 
2. Issues Related to Public Awareness 

Proposed Section 3004.2 states: “The District of Columbia Public Schools (DCPS) shall 
conduct public awareness activities sufficient to inform parents and the community regarding the 
availability of special education and related services and the methods available to request those 
services and programs.  District public charter schools shall conduct similar awareness activities 
to inform parents of enrolled children of the availability of special education and related services.” 

The DL Injunction relates directly to this regulation and adds further detail to the 
requirement to conduct public awareness activities.  We recommend that the terms of paragraphs 
4 through 7 of the injunction be incorporated into Proposed Section 3004.2, as paragraphs (a) 
through (d), with “DCPS” substituted as appropriate where “the District” is in the injunction.  The 
revised section would read as follows: 

The District of Columbia Public Schools (DCPS) shall conduct public awareness activities 
sufficient to inform parents and the community regarding the availability of special 
education and related services and the methods available to request those services and 
programs.  District public charter schools shall conduct similar awareness activities to 
inform parents of enrolled children of the availability of special education and related 
services and the methods available to request those services and programs.  The 
following subsections relate to 3-5-year-old children, and, as applicable, older 
children: 

(a) DCPS shall maintain and regularly update a list of primary referral sources, 
including physicians, hospitals, and other health providers; day care centers, 
child care centers, and early childhood programs; District departments and 
agencies; community and civic organizations; and advocacy organizations. 
DCPS shall also develop a system to track frequency of contacts with the 
referral sources to ensure that outreach occurs on a regular basis. 

(b) DCPS shall develop and publish printed materials targeted to parents and 
guardians that inform them of the preschool special education and related 
services available from DCPS, the benefits and cost-free nature of these 
services, and how to obtain the services.  These materials shall be written at an 
appropriate reading level and be translated into the primary languages spoken 
in the District.  These materials shall be distributed to all primary referral 
sources (e.g., medical professionals and child care staff), public and public 
charter schools, public libraries, Economic Security Administration (ESA) 
Service Centers, public recreation facilities, and other locations designed to 
reach as many parents or guardians of preschool children who may be eligible 
for special education and related services as possible. 

(c) DCPS shall develop, publish, and distribute tailored printed materials 
targeted at primary referral sources to inform them of the preschool special 
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education and related services available from DCPS, the benefits and cost-free 
nature of these services, and how to make a referral.  These materials shall be 
used in conjunction with regular contacts with primary referral sources to 
increase the usefulness of the materials. 

(d) The District shall ensure that Early Stages outreach staff (e.g., the Child Find 
Field Coordinators) contact primary referral sources or a staff member in the 
primary referral source’s office who are instrumental in making referrals at 

least once a month until a referral relationship is established and then every 
three months thereafter.  The initial meeting shall be face-to-face whenever 
possible when pursuing referrals from new referral sources and then less 
frequently thereafter, using the method of contact preferred by the referral 
sources (e.g., e-mail, texting, or telephone calls). 

 
3. Issues Related to Referrals 

 Under current law, the District has “120 days from the date that the student was referred 
for an evaluation or assessment” to provide an eligibility determination.  D.C. Code 38-2561.2(a); 
DL Corrected Opinion, Attachment 2, paras. 254-264. 
 

At least until the DL Injunction issued, the District has measured the 120 days from a 
referral by a parent, and not from a referral by a non-parent.  DL Corrected Opinion, Attachment 
2, paras. 99-110, 254-264.  The district court in DL was quite critical of the fact that a referral from 
a non-parent did not start the 120-day time period.  Ibid.  The DL court ordered the District of 
Columbia to start counting the 120 days even if a referral comes from a non-parent.   

 
The DL injunction states: “An eligibility determination shall be considered timely if it is 

completed within the period then-prescribed by federal and local law.  According to District law 
that is currently applicable, the District has 120 days from the date of referral to make an eligibility 
determination.”  DL Injunction, Attachment 1, para. 2(b).  “Date of referral” is defined in the 
injunction as follows: “the date on which the District receives a written or oral request for 
assessment of a preschool child.  That referral may be made by a parent or a non-parent such as a 
pediatrician or an LEA employee” (emphasis added).  Id., para. 2(c). 
 
 Proposed Sections 3005.1 through 3005.3 are ambiguous.  However, they may be 
attempting to circumvent the injunctive requirements set by the DL court by creating a hierarchy 
of referrals, with referrals from parents or with parental approval considered referrals for 
evaluations, and referrals from most others considered “request[s] for the LEA to determine if a 
child is suspected of being a child with a disability.” 
 
 Proposed Section 3005.1 states: “The LEA shall treat a referral from the following 
individuals as a request for initial evaluation in accordance with 34 C.F.R. §300.301(b): (a) The 
child’s parent; (b) The child, provided that educational rights have transferred to the child; (c) A 
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health or service provider authorized by the parent;[1] (d) An employee of the child’s LEA who has 
knowledge of the child.” 
 
 Proposed Section 3005.2 states: “The LEA shall treat a referral from any other source, 
including but not limited to the following, as a request for the LEA to determine if a child is 
suspected of being a child with a disability: (a) A health or service provider with personal 
knowledge of the child; (b) A public agency serving the child or the child’s family; or (c) 

Community-based outreach activities conducted as part of child find obligations” (emphases 
added). 
 
 Proposed Section 3005.3 states: “To determine if a child is suspected of being a child with 

a disability, the LEA may: (a) Conduct screenings; (b) Consider existing child data and 
information; and (c) Consult with the parent.” 
 
 There are several problems with the rules set forth in Proposed Sections 3005.1 through 
3005.3.  First, the language is confusing.  The purpose of the regulation, as set forth in its title, is 
to address a “Request for Initial Evaluation.”  People refer children for evaluations, or because 
they are worried that the child may have a disability, or to determine if the child may need to 
receive special education services, but it is unlikely that anyone refers any child “to determine if 

the child is suspected of being a child with a disability.”  This language should be deleted. 
 
 Second, Proposed Sections 3005.1 through 3005.3 could be interpreted to conflict with the 
D.C. Code and, as referenced above, the DL Injunction.  Section 38-2561.02(a)(1) of the D.C. 
Code states: “Before paragraph (2)(A) of this subsection taking effect, an LEA shall assess or 
evaluate a student who may have a disability and who may require special education services 
within 120 days from the date that the student was referred for an evaluation or assessment” 
(emphasis added).  Subparagraph (a)(2)(A) of that Section states, “Beginning July 1, 2017, or upon 
funding, whichever occurs later, an LEA shall assess or evaluate a student who may have a 
disability and who may require special education services within 60 days from the date that the 
student’s parent or guardian provides consent for the evaluation or assessment.  The LEA shall 
make reasonable efforts to obtain parental consent within 30 days from the date the student is 
referred for an assessment or evaluation” (emphasis added).  These are deadlines that run from 
“the date the student is referred for an assessment or evaluation.”  There are no deadlines in the 
D.C. Code related to “a request for the LEA to determine if a child is suspected of being a child 
with a disability.”  While referrals either from parents or non-parents are referrals for evaluations, 
OSSE may be intending to recharacterize some referrals not to be referrals, but to be requests “to 
determine if a child is suspected of being a child with a disability.”  If that is the intent of the 
proposed regulation, the proposed regulation would mean that children who may need special 
                                                 
1 Below, we propose a revision to Section 3005.1.  However, if the District does not agree, 
Proposed Section 3005.1(c) is unclear as written.  Since oral referrals are permitted (see Proposed 
Section 3005.6; DL Injunction, Attachment 1, para. 2(c)), it is unclear how the LEA would know 
if a parent has authorized the health or service provider making a referral under subsection (c).  
Therefore, if our full revision is not accepted, we recommend that Proposed Section 3005.1(c) be 
amended to state: “A health or service provider authorized by the parent as represented orally or 
in writing by the health or service provider.” 
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education services, but are referred by a non-parent, would not have the protection of the time 
deadlines in District of Columbia law for completion of an assessment or evaluation of whether 
they need special education services.   

 
Third, if OSSE intends that there be a deadline in the regulations regarding referrals by 

some individuals (see Proposed Section 3005.1), but not others (see Proposed Section 3005.2), 
that would conflict with Proposed Section 3004.4, which states: “A child find referral may be made 

by any source with knowledge of the child that suspects a child may be eligible for special 
education and related services, for the LEA or public agency to determine whether the child should 
be evaluated to determine eligibility for special education and related services.”  Having no 
deadline to receive an eligibility determination for children referred by non-parents would only 
further delay their receipt of needed services. 

 
The court in DL explicitly rejected the District’s attempt to draw a distinction between 

referrals from parents and referrals from others (DL Corrected Opinion, Attachment 2, para. 104): 
 
The District does not start the 120-day period at the time that a child is referred by a non-
parent—it only starts the clock when a child is referred by a parent. * * * Mr. Compagnucci 
explained that Early Stages treats a referral from a parent as a referral for special education 
(and therefore it starts the 120-day clock), but treats a referral from a non-parent as a 
referral to Early Stages (and therefore it does not start the 120-day clock).  See 
Compagnucci Dep. 111:9–18, June 3, 2014, Pls.’ Ex. 16 (“[Q] What’s the difference 

between a referral to special education and a referral to your program? [A]: A referral to 
special education is defined under OSSE policy in DCMR.  A referral to Early Stages is 
defined by us.  And what we mean when we say a referral to Early Stages is that somebody 
who is not the parent has reached out to us to express a concern about a child.”); id. at 
116:10–117:12 (“[W]e don’t believe that a pediatrician sending over in whatever form they 

might send it, that this is a child about whom they have concern is a referral to special 
education.”).  By instituting this policy, the District is effectively giving itself even more 
than the 120 days to complete the eligibility determination when the referral comes from a 
non-parent, such as a pediatrician. 

Accordingly, the DL Injunction states that “Date of Referral” “is defined as the date on 

which the District receives a written or oral request for assessment of a preschool child [and] [t]hat 
referral may be made by a parent or a non-parent such as a pediatrician or an LEA employee.”  DL 
Injunction, Attachment 1, para. 2(c). 
 

The proposed regulation must be revised to address these issues.  We suggest that Proposed 
Sections 3005.2 and 3005.3 be deleted and Section 3005.1 state: 
 

A referral from a parent or a non-parent will trigger the deadlines following referral 
under D.C. Code Section 38-2561.02(a). 
 
We also suggest that Proposed Section 3005.5 be amended as follows: 
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The LEA shall notify the parent of receipt of any referral received by a non-parent under 
§3005.3.  (a) This notification shall include information regarding: (1) The initial 
evaluation process; (2) Parental consent requirements; and (3) Resources the parent may 
contact for assistance. 
 
Finally, as noted, we have recommended deleting Proposed Section 3005.3.  However, if 

it is not deleted, Proposed Section 3005.3 identifies screenings, existing child data and information, 
and parents as sources of information to be used “[t]o determine if a child is suspected of being a 
child with a disability.”  If Section 3005.3 remains, in addition to the sources listed therein, LEAs 
should also consult any agency, service provider, child care provider, or relative who may have 
relevant information regarding the child, and for children who had been assessed for Part C 
services, Part C assessments and other related data.  The requirement to do so should be integrated 
into the regulation. 
 

4. Issues Related to the Initial Evaluation Process 

The problems identified above regarding referrals are exacerbated by the proposed 
regulations regarding the initial evaluation process. 

 
Proposed Section 3006.3 states: “After providing prior written notice, the LEA shall obtain 

consent from the parent of the child before proceeding with the initial evaluation.  The consent 
form shall contain: (a) Information about the purpose of the evaluation process; (b) The types of 
child-level data being assessed; and (c) Any additional assessments needed.” 

 
Proposed Section 3006.4 states: “The LEA shall make and document reasonable efforts, as 

defined in this Chapter, to obtain parental consent within thirty (30) days from the date on which 
the child is referred for an evaluation.” 

 
Proposed Section 3006.5 states: “Before paragraph (a) of this subsection takes effect, an 

LEA shall assess or evaluate a student who may have a disability and who may require special 
education services within one hundred twenty (120) days from the date that the student was 
referred for an evaluation or assessment, consistent with Federal and local law.  (a) Beginning July 
1, 2017, or upon the inclusion of the fiscal effect of the subsection in an approved budget and 
financial plan as certified by the District of Columbia Chief Financial Officer and published in the 
District of Columbia Register, whichever occurs later, an LEA shall assess or evaluate a student 
who may have a disability and who may require special education services within sixty (60) days 
from the date that the student’s parent or guardian provides consent for the evaluation or 
assessment.” 

 
First, it is not clear when the 120-day deadline will cease to be in effect (i.e., when “the 

fiscal effect of the [revised schedule will be included] in an approved budget and financial plan as 
certified by the District of Columbia Chief Financial Officer and published in the District of 
Columbia Register”).  We request that OSSE address the expected schedule for the change in the 
deadline in response to these comments. 
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Second, reading Sections 3006.3 to 3006.5 along with the provisions quoted above 
regarding referrals, OSSE may be envisioning the following deadlines: 
 

• If a parent, the child if education rights have transferred to the child, a health or service 
provider authorized by the parent, or an employee of the child’s LEA who has 

knowledge of the child, refers a child for special education services, then the evaluation 
shall be completed within 120 days. 
 

To comport with the DL Injunction, which requires that eligibility determinations 
issue within 120 days of a referral (DL Injunction, Attachment 1, para. 2), Proposed 
Section 3006.5 should be modified as follows: “Before paragraph (a) of this 

subsection takes effect, an LEA shall assess or evaluate a student who may have a 
disability and who may require special education services and provide that 
student with an eligibility determination within one hundred twenty (120) days 
from the date that the student was referred for an evaluation or assessment, 
consistent with Federal and local law.” 

 
• If anyone other than those individuals listed above refers a child for special education 

services, OSSE may believe that there is no deadline for an assessment or an evaluation 
of the child.  Since the 120-day deadline in Proposed Section 3006.5 is triggered by a 
“refer[al] for an evaluation or assessment,” and Proposed Section 3005.2 states that a 
referral from most non-parents is treated as “a request for the LEA to determine if a 

child is suspected of being a child with a disability,” OSSE may envision no deadline 
in the regulations for the assessment or evaluation of the child if the child is referred 
by a non-parent.  
 

Such a rule would directly conflict with the DL injunction.  To comport with the 
DL Injunction, which requires that eligibility determinations issue within 120 days 
of a referral by a parent or non-parent (DL Injunction, Attachment 1, para. 2), the 
modifications to the referral sections described above should be made and Proposed 
Section 3006.5 should be modified as set forth in the prior bullet point. 

 
• If the revised timeline set forth in Proposed Section 3006.5(a) comes into effect, and a 

child is referred by a parent for special education services, the LEA must make a 
reasonable effort to obtain consent for the evaluation from the parent within 30 days, 
and then provide an initial evaluation within 60 days of the receipt of that consent, for 
a combined maximum deadline of 90 days from referral by the parent. 

 
As with Proposed Section 3006.5, Proposed Section 3006.5(a) should be revised as 
follows:  “Beginning July 1, 2017, or upon the inclusion of the fiscal effect of the 
subsection in an approved budget and financial plan as certified by the District of 
Columbia Chief Financial Officer and published in the District of Columbia 
Register, whichever occurs later, an LEA shall assess or evaluate a student who 
may have a disability and who may require special education services and provide 
that student with an eligibility determination within sixty (60) days from the 
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date that the student’s parent or guardian provides consent for the evaluation or 
assessment.” 

 
• As explained, if the revised timeline comes into effect and a non-parent refers a child 

for special education services, OSSE may intend that there be no deadline for an 
evaluation or an eligibility determination.  Again, to comport with the DL Injunction, 
the applicable time deadlines for the District to provide a child with an assessment or 
an evaluation must apply whether a child is referred by a non-parent or by a parent.   

 
Finally, Proposed Section 3006.6 states, “In the case of an initial evaluation, if the child is 

in the custody of the District of Columbia Child and Family Services Agency and is not residing 
with the child parent [this should read child’s parent], the LEA is not required to obtain parental 
consent if any of the following apply: (a) Despite reasonable efforts to do so, the LEA cannot 
determine the whereabouts of the parent of the child; (b) The rights of the parent of the child have 
been terminated in accordance with District of Columbia law; or (c) The rights of the parent to 
make educational decisions have been limited or terminated by a judge in accordance with District 
of Columbia law, and consent for an initial evaluation has been given by an individual appointed 
by the judge to represent the child.”  We propose that a new subpart (d) be added, which would 
state: (d) A court concludes that parental consent is not necessary. 
 

5. Issues Related to Delay 

Proposed Section 3006.9 states, in relevant part: “The initial evaluation timeline in this 

section does not apply to the LEA if: (a) The parent of a child repeatedly fails or refuses to produce 
the child for the evaluation * * *.” 
 

In Proposed Section 3099, “Reasonable efforts” is defined as “at least three (3) attempts to 

contact the parent using at least two (2) of the following modalities on at least three (3) different 
dates no fewer than five (5) days prior to the proposed LEA action: (a) Telephone calls made or 
attempted and the results of those calls; (b) Correspondence sent to the parents and any responses 
received; or (c) Visits made to the parent’s last known place of residence or place of employment 

and the results of those visits.” 
 

The issue of what constitutes “reasonable efforts” by the District of Columbia was litigated 
in DL in the context of when an LEA can attribute to a parent a delay in a child’s eligibility 
determination or a child’s smooth and effective transition from Part C to Part B services.  The 
Court stated that the District’s policies on this topic are flawed (DL Corrected Opinion, Attachment 
2, paras. 157-161): 
 

157.  The District’s parental delay policies, procedures, and practices are flawed.  Of 
course, the District should not be blamed for an untimely determination if the parent does 
not reasonably participate in the eligibility determination process.  See 34 C.F.R. § 
300.301(d)(1) (exception to the timeliness requirement if the “parent of a child repeatedly 

fails or refuses to produce the child for the evaluation”). 
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158.  However, under its current policy, if [the] District attempts to contact a parent three 
times, using more than one form of communication, at any time during the 120-day period, 
and the eligibility determination is issued after the 120 days, the District concludes that 
there was parental delay and omits this child’s referral from its statistics.  See Proddutur 
Dep. 161:11–162:12, July 2, 2014, Pls.’ Ex. 18; OSSE FFY 2012-Initial Evaluation 
Timeliness-Business Rules, Pls.’ Ex. 34, at DL2014 2262. 

159.  The District admits that it does not even consider whether it is fair to blame the parent 
for the delay.  Proddutur Dep. 176:17-21, July 2, 2014, Pls.’ Ex. 18 (“[Q]: Did you ever 

consider whether it’s fair to blame the parent for delay?  [A]: No because we do not make 
judgment calls here.  We go by the policy, and we try to make concrete measurement.”)[.] 

160.  Moreover, Plaintiffs identified numerous children for whom the District stated the 
delay should be attributed to the parent but for whom most of the delay was attributable to 
the District or the determination was otherwise unreasonable.  See Pls.’ Post-Trial Proposed 
Findings of Fact and Conclusions of Law Regarding Individual Children 21-38, ECF No. 
514-2. 

161.  The District should revise its parental delay policy so that it uses common sense and 
fairness to determine when any delay should be attributed to the LEA and when any delay 
should be attributed to the parent.  2015 Dunst Direct ¶ 103.  For example, the parental 
delay rules should not allow attempts at parent contact that are clearly ineffective, such as 
repeat calls to a disconnected telephone number, to count towards meeting the minimum 
number of attempts at contact.  Id.  The revised rules should account for both delays by the 
LEA in attempting to contact the parent and in parental responsiveness, all of which should 
be documented.  Id. 

See also DL Injunction, Attachment 1, para. 2(d) (“The District shall revise its parental delay policy 

so that it uses common sense and fairness to determine when any delay should be attributed to the 
LEA and when any delay should be attributed to the parent, consistent with 34 C.F.R. § 
300.301(d)(1).  The revised rules shall account for both delays by the LEA in attempting to contact 
the parent and in parental responsiveness, all of which should be documented”); id., para. 3(d). 
 

The regulations quoted above do not show any revisions to the District’s policies to 
comport with the district court’s findings and injunction in DL.  We urge the District to revise its 
regulations accordingly. 

 
6. Issues Related to Evaluation Procedures 

The DL Injunction (Attachment 1) states (para. 13): “The District shall use existing data 

(e.g., medical records and reports of prior assessments) at the time of referrals to the extent 
possible, especially for children [transitioning] from Part C to Part B services, to eliminate 
unnecessary and duplicative screenings and assessments for eligibility determination purposes.” 
 

Consistent with the DL Injunction, Proposed Section 3007.1 should be amended to state: 
“To conduct an evaluation, the LEA shall: (a) Draw upon information from a variety of sources, 

including aptitude and achievement tests, parent input, teacher recommendations, physical 
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condition, social or cultural background, and adaptive behavior, classroom-based assessments 
and observations, any agency, service provider, child care provider, or relative who may 
have relevant information regarding the child, and for children who have been assessed for 
Part C services, Part C assessments and other related data; and (b) Document information 
used as a basis of the team decision.” 

 
Proposed Section 3007.2 should also be amended to state: “As part of an initial evaluation, 

if appropriate, and as part of any reevaluation, the IEP team, including other qualified 
professionals, as appropriate, shall: (a) Review existing evaluation data on the child, including: (1) 
Evaluations and information provided by any source identified in Section 3007.1, the parents 
of the child; (2) Current classroom-based assessments and observations; and (3) 
Observations by teachers and related service providers.” 
 

Moreover, the injunction includes the following presumptive eligibility provision, which 
relates to Part C data and determinations (DL Injunction, Attachment 1, para. 14): 

 
The District shall accept all children exiting Part C who have identified disabilities or 

significant developmental delays as presumptively eligible for Part B in order to ensure 

that they do not experience a disruption in services.  Presumptively eligible for preschool 
education means that the information available at the time of the referral of a child—when 
he or she is nearly three years old and is about to transition from Part C to Part B—shall be 
presumed to be sufficient to make a decision about the child’s eligibility for Part B special 

education services, unless indicated otherwise by the Part B IEP Team.  The Part B IEP 
Team may find, after reviewing the information available at the time of the referral of the 
child, that additional data is needed in order to make an eligibility determination.  If the 
Part B IEP Team finds that additional data is needed in order to make an eligibility 

determination, the child may not begin receiving Part B services prior to an evaluation to 
determine the child’s eligibility for such services.  In all cases, including where the existing 

data are sufficient and where the Part B IEP Team determines that additional data are 

needed, defendants shall ensure that the Part B eligibility determination is completed prior 
to the child’s third birthday, so that children eligible for Part B special education and related 

services experience no disruption in the receipt of services. 
 

These presumptive eligibility requirements should be integrated into the regulations. 
 
 Finally, Proposed Section 3007.7 identifies various requirements with which the LEA must 
comply regarding assessments.  We propose that subparagraph (i) be added to the end, which 
would state: “(i) If the child requires medical services provided by a licensed physician in 
order for the LEA to make an eligibility determination, the LEA shall provide such services 
as part of the total evaluation.” 
 

This would not be a new substantive requirement (see Proposed Section 3013.7), but it is 
appropriate to include it here along with the other requirements regarding assessments so that the 
LEA is aware of its obligations to have such medical services completed.  Whenever medical 
documentation or a medical diagnosis is critical to an eligibility determination, it is essential that 
the medical diagnosis be part of the evaluation and be completed within the relevant deadlines. 
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7. Issues Related to Disability Categories 

OSSE’s Part B Initial Evaluation/Reevaluation Policy, dated March 22, 2010, page 26, 
defines Multiple Disabilities as “[t]wo or more impairments * * * occurring together, the 

combination of which causes such severe educational needs that the child cannot be accommodated 
in special education programs solely for one of the impairments.”  To qualify as having Multiple 
Disabilities, the child “should meet all of the criteria associated with the disability from at least 

two groups”: “Group A: Cognitive Disability,” which consists of six disabilities; “Group B: 
Sensory Disability,” which consists of four disabilities; and “Group C: Other Disability,” which 

consists of two disabilities.  In our experience, LEA eligibility teams frequently use this policy as 
a rationale for denying eligibility under Multiple Disabilities if the student suffers from two 
disabilities in the same group, rather than different groups.  For example, if the child suffers from 
Emotional Disturbance and Specific Learning Disability, the child will not be considered to suffer 
from Multiple Disabilities because both disabilities are in Group A, but if the child suffers from a 
Speech-Language Impairment and Other Health Impairment, the child will be considered to have 
Multiple Disabilities because those are in Groups A and C, respectively. 

 
The child’s IEP will list the primary disability, which, in the case of a multiply disabled 

child, is Multiple Disability.  It is critical to have the IEP and reported data properly reflect the 
child’s disabilities for at least two reasons: (1) so that the child can receive all needed services and 
(2) so that the data tracking children in the District accurately reflect the nature of their disabilities, 
and thereby permit staffing and trainings to properly address those children’s needs. 

 
The federal regulations define Multiple Disabilities as “concomitant impairments (such as 

[intellectual disability and]-blindness or [intellectual disability and]-orthopedic impairment), the 
combination of which causes such severe educational needs that they cannot be accommodated in 
special education programs solely for one of the impairments.  Multiple disabilities does not 
include deaf-blindness.”  34 C.F.R. 300.8(c)(7). 
 

The Department of Education recently explained that, “[w]hile States are permitted to 

establish standards for eligibility for special education and related service, and are not required to 
use the precise definition of a disability term in the IDEA, these State-established standards must 
not narrow the definitions in the IDEA” (emphasis in original).  Memorandum to State Directors 

of Special Education, Preschool/619 State Coordinators, from Ruth E. Ryder, Acting Director, 
Office of Special Education Programs, regarding Eligibility Determinations for Children 
Suspected of Having a Visual Impairment Including Blindness under the Individuals with 
Disabilities Education Act, dated May 22, 2017, p. 2.  See also Letter from OSEP to Michelle 
Kotler, November 12, 2014, https://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/acc-13-
020197r-md-kotlereligibilitycriteria.pdf.  However, OSSE’s policy narrows the definition of 

Multiple Disabilities by dividing disabilities into groups and only allowing eligibility as multiply 
disabled if the child’s disabilities fall into two or more groups. 

 
Proposed Section 3012.8(a)(3) states: “In determining eligibility on the basis of multiple 

disabilities, the IEP Team shall consider assessments and child data related to: * * * (3) Whether 
the impairment results in multisensory or motor deficiencies and delays in the cognitive, affective, 
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or psychomotor areas designed solely to address single impairments.”  If this proposed regulation 
is intended to codify the 2010 policy on Multiple Disabilities described above, it should be deleted.  
On the other hand, if the new proposed regulation is intended to supplant the 2010 policy on 
Multiple Disabilities, it should be made clear to the LEAs that the 2010 policy described above is 
no longer in effect. 

 
In addition, Proposed Section 3012.8(a)(2) states: “In determining eligibility on the basis 

of multiple disabilities, the IEP Team shall consider assessments and child data related to: * * * 
(2) Whether the combination of coexisting impairment is so severe, complex, and interwoven that 
identification in a single category of disability cannot be determined.”  This proposed section adds 
additional requirements (i.e., that the disabilities must be “so severe, complex and interwoven that 

identification in a single category of disability cannot be determined”) not present under the federal 
regulation.  Proposed Section 3012.8(a)(2) impermissibly narrows eligibility for special education 
under this category and should be deleted. 

 
Finally, Proposed Section 3012.8(a)(1) lists disabilities that, together, could qualify as 

Multiple Disabilities.  That list does not include Developmental Delay.  It is unclear why it is 
omitted.  Developmental Delay should be added to the list in Proposed Section 3012.8(a)(1). 
 

8. Issues Related to Special Education and Related Services 

“Special education” is defined in the current District of Columbia regulations (Section 
3000.1) as: “specially designed instruction, at no cost to the parent, to meet the unique needs of a 
child with a disability, including the instruction conducted in the classroom, in the home, in 
hospitals and institutions, and in other settings.  ‘Special education,’ if it meets this definition, 
includes: (a) Speech-language pathology services * * *” (emphasis added). 

 
“Special education” is defined in the definitions section of the proposed regulations, 

Section 3099, as “specially designed instruction, at no cost to the parent, to meet the unique needs 
of a child with a disability, including both of the following: (a) Instruction conducted in the 
classroom, in the home, in hospitals and institutions, and in other settings. (b) Instruction in 
physical education.” 

 
Unlike the current definition in Section 3000.1, there is no reference in the proposed 

definition to speech-language pathology services.  However, Proposed Section 3011.4 states: 
“Speech-language pathology services may be considered special education, and may be designated 
as special education on a child’s IEP.” 

 
Based on Proposed Section 3011.4, it does not appear that the District intends to modify 

the law which provides that speech-language pathology services are part of special education.  
However, the removal of speech-language pathology services from the definition of special 
education has the potential to create confusion.  Accordingly, we recommend that the definition of 
special education be amended to state: “specially designed instruction, at no cost to the parent, to 
meet the unique needs of a child with a disability, including both of the following: (a) Instruction 
conducted in the classroom, in the home, in hospitals and institutions, and in other settings.; (b) 
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Instruction in physical education.; and (c) Speech-language pathology services, as set forth in 
Section 3011.4.”   

 
Although it would not relate to 3-5-year-olds, it may be appropriate to make similar 

clarifications regarding vocational education and travel training, which are also in the current 
definition for special education in Section 3000.1, but are not in the proposed definition.  
 

Finally, we propose that the following edit be made to Proposed Section 3013.10 so that 
parents can become more acquainted with assistive technology: “Parent counseling and training as 

a related service includes: (a) Assisting parents in understanding the special needs of their child; 
(b) Providing parents with information about child development; and (c) Helping parents to acquire 
the necessary skills that will allow them to use assistive technology and otherwise support the 
implementation of their child’s IEP or IFSP.” 
 

9. Issues Related to Extended School Year (ESY) Services 

To comport with federal law and OSSE policy (see DL Corrected Opinion, Attachment 2, 
paras. 153-156), we recommend that Proposed Section 3016.1 be revised as follows: “The IEP 
Team shall determine, whether the provision of extended school year services is necessary for the 
provision of FAPE to a child with a disability as part of the development of the initial IEP, and 
on an individualized basis as part of the annual IEP review.” 

 
Proposed Section 3016.2 states: “In determining whether extended school year services are 

necessary for the provision of FAPE, the IEP team shall utilize at least three (3) months of progress 
monitoring data from the current school year, or any relevant current data if three (3) months of 
progress monitoring data from the current school year is not available, to consider and document 
each of the following: (a) The impact of break in service on critical skills; (b) The degree of 
regression of critical skill; and (c) The time required for recoupment of critical skill.” 

 
We believe that these criteria for assessing when a child qualifies for ESY services need to 

be expanded.  For example, in Reusch v. Fountain, 872 F. Supp. 1421, 1435 (D. Md. 1994), the 
court explained that “while the ESY standard may be described by the shorthand phrase 
‘regression-recoupment,’ it must be applied in such a way as to give meaningful effect to a broader 
range of factors. * * * [A] variety of nonregression-based factors—for example, ‘emerging skills’ 

and ‘breakthrough opportunities’ (as when a child is on the brink of learning to read)—can and 
should be incorporated into the eligibility analysis” (emphases in original).  The court thereafter 
required that “ESY services * * * be provided if the student meets any one, or a combination of, 
[the following] criteria,” which were described in greater depth in the decision: 

“Regression/recoupment,” “Degree of progress,” “Emerging skills/breakthrough opportunities,” 

“Interfering behavior(s),” “Nature and/or severity of the disability,” and “Special circumstances.”  

1994 WL 794754, at *4-5 (D. Md. 1994). 
 
Similarly, in Johnson v. Independent School District No. 4, 921 F.2d 1022, 1027 (10th Cir. 

1990), the Tenth Circuit stated: 
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[T]he regression-recoupment analysis is not the only measure used to determine the 
necessity of structured summer program.  In addition to degree of regression and the time 
necessary for recoupment, courts have considered many factors important in their 
discussions of what constitutes an “appropriate” educational program under the Act.  These 

include the degree of impairment and the ability of the child’s parents to provide the 

educational structure at home; the child’s rate of progress, his or her behavioral and 
physical problems, the availability of alternative resources, the ability of the child to 
interact with non-handicapped children, the areas of the child’s curriculum which need 

continuous attention, and the child’s vocational needs; and whether the requested service 
is “extraordinary” to the child’s condition, as opposed to an integral part of a program for 

those with the child’s condition. [citations omitted] 
 
Moreover, the following sentence should be added to the end of Proposed Section 3016.2: 

“LEAs should utilize any relevant current information for children for whom the LEAs 
cannot obtain three months of progress monitoring data from the current school year.”  In 
many instances, especially with young children who just began receiving special education 
services, there will not be hard data related to the risk of regression, even if it is apparent that there 
is such a risk.  Many Part C service providers and parents are unaware of the need to, or are unable 
to, gather hard data related to the potential need for ESY services.  Consistent with this, in Johnson, 
the court rejected reliance on only past data, concluding that predictive data was also relevant to 
the assessment of the need for ESY services (921 F.2d at 1028): 

 
The analysis of whether the child’s level of achievement would be jeopardized by a 
summer break in his or her structured educational programming should proceed by 
applying not only retrospective data, such as past regression and rate of recoupment, but 
also should include predictive data, based on the opinion of professionals in consultation 
with the child’s parents as well as circumstantial considerations of the child’s individual 
situation at home and in his or her neighborhood and community. 
 
Modification of the proposed regulation makes particular sense because, as the district 

court found in DL, regardless of the current policies, many children are not being appropriately 
considered for ESY services based on determinations related to the adequacy of data (DL Corrected 
Opinion, Attachment 2, paras. 155-156): 

 
In direct contradiction to its policies requiring evaluation using existing data, the District 
has denied ESY services to the majority of transition children whose birthdays are in the 
late spring or summer, either with no explanation at all or stating that there is insufficient 
data upon which to make a determination.  Plaintiffs’ Exhibit 111 includes the ESY 

Services Eligibility Worksheets for children in the 100 child transition sample who 
received an ESY eligibility determination between April and August 2013 (the period just 
prior to and during the summer).  Of those 35 worksheets, there are 9 children for whom 
the worksheet is blank, except for marking the child as ineligible for ESY services, see 
Pls.’ Ex. 111, at 1, 2, 6, 22, 28, 29, 32, 34, 37; 10 children for whom the District concluded 
that there was not sufficient information to make a determination as to the child’s ESY 

eligibility and, therefore, denied ESY services, see id. at 3, 7, 11, 12, 14, 16, 21, 26, 27, 36; 
and 11 children for whom it is not clear whether the District concluded that there was not 
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sufficient data to make a determination or that the LEA reviewed the data and concluded, 
without reference to data, that the child did not qualify for ESY services, see id. at 5, 8, 9, 
17, 20, 23, 24, 30, 33, 35, 38.  For these 11 children, it appears that the LEA is just using 
different phrasing to conclude that there is not enough data to make an ESY determination. 
See, e.g., Pls.’ Ex. 5, at 5 (“Evaluation team does not have enough data to qualify student.”). 

That totals 30 out of 35 ESY worksheets (over 80%) that demonstrate failure to evaluate 
properly a child for ESY services and failure to comport with the District’s policies. 
 
By projecting services to begin in the fall for children transitioning from Part C to Part B 
services whose third birthdays are in the late spring or summer and simultaneously failing 
to evaluate their eligibility adequately for ESY services, the District is causing those 
children to experience a substantial disruption in services. 
 

 Finally, Proposed Section 3016.6 states: “If a child with a disability receives extended 

school year services, the IEP Team shall determine whether extended school year related 
transportation services are necessary for the provision of FAPE.  The determination shall be made 
in accordance with timelines established by the SEA,” which, in the District, is OSSE. 
 

Each year, the OSSE Division of Student Transportation requires that decisions regarding 
the need for transportation for ESY services be made by a particular date prior to the summer.  
However, there are various reasons why decisions would need to be made after that date.  For 
example, that deadline could be reasonably missed if a health problem arose regarding a child or 
parent or if a child transitioning from Part C services turned three years old after that date, and the 
assessments related to ESY services and related transportation were made after that date.  To avoid 
denying children needed transportation to and from needed services, the final sentence of Proposed 
Section 3016.6 should be revised as follows: “The determination shall be made in accordance with 

timelines established by the SEA, unless there is a reasonable need to make that determination 
later.” 
 

10. Issues Related to Parental Consent 

 The proposed regulations related to parental consent are ambiguous or erroneously require 
a parent to consent to services before an IEP is even prepared.  This is most apparent in Proposed 
Section 3017.4, which needs to be corrected, but Proposed Section 3017.1 should also be clarified. 
 

We recommend that Proposed Section 3017.4 be amended as follows: “If, after 
reasonable efforts to obtain a response, the parent of a child with a disability fails to respond to 
a request for, or refuses to consent to, the initial provision of special education and related services, 
all of the following apply: (a) The LEA is not required to convene an IEP Team meeting or 
develop an IEP for the child for further provision of special education and related services. 
(b) The LEA shall not be considered to be in violation of the requirement to make FAPE available 
to the child because of the failure to provide the child with further special education and related 
services.; and (cb) The LEA may not use mediation or due process procedures to obtain agreement 
or a ruling that the services can be provided to the child without parental consent.” 
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 We recommend that Proposed Section 3017.1 be amended as follows: “The LEA shall 
obtain consent from the parent of a child with a disability after the IEP is prepared and before 
initiating the provision of special education and related services to the child.” 
 

Finally, Proposed Section 3017.2 should be deleted.  Proposed Section 3017.2 provides 
that “A parent who consents to the initial provision of special education and related services is 

consenting to the provision of services generally, and may not decline consent for any particular 
special education or related service designated in the IEP.”  This would force a parent to receive 
services for a child that the parent does not believe are appropriate or necessary to avoid losing out 
on other services for the child that are appropriate and necessary.  This catch-22 is contrary to the 
federal IDEA regulations which provide that “A public agency may not use a parent’s refusal to 

consent to one service or activity * * * to deny the parent or child any other service, benefit, or 
activity of the public agency, except as required by this part.”  34 C.F.R. 300.300(d)(3). 
 

11. Issues Related to Individualized Education Program Development and FAPE 

Proposed Section 3018.6(b) states that “An IEP shall include: * * * (b) A statement of 

measurable annual goals, including academic and functional goals designed to meet the child’s 

needs that result from the child’s disability to enable the child to be involved and make progress 
in the general education curriculum, and meet each of the child’s other educational needs that 

result from the child’s disability * * *.”   
 
The IEP is the blueprint used to provide a child with a FAPE.  FAPE is defined in the 

definitions section of the proposed regulations, Section 3099, as “special education and related 

services that adhere to all of the following: (a) Are provided, at public expense, under public 
supervision and direction, and without charge.  (b) Meet the standards of the SEA, including the 
requirements of this Chapter.  (c) Include an appropriate preschool, elementary, and secondary 
education.  (d) Are provided in conformity with an individualized education program that meets 
the requirements of this Chapter.” 

 
As explained below, these regulations must comport with the Supreme Court’s recent 

decision in Endrew F. v. Douglas County School District, 137 S.Ct. 988 (2017), and should also 
serve to achieve the District’s commitment to provide “a world-class education that prepares ALL 
of our students * * * for success in college, career, and life,” as set forth in the DCPS 2017 Strategic 

Plan. 
 
In 1991, in Kerkam v. Superintendent, D.C. Public Schools, 931 F.2d 84, 86-87 (D.C. Cir. 

1991), the court of appeals explained: 
 
On [a prior] appeal [in Kerkam], we noted that the [IDEA] does not require that a placement 
maximize the potential of the handicapped child; rather, the placement need only provide 
a program that is “‘reasonably calculated to enable the child to receive educational 

benefits.’” 862 F.2d at 886 (quoting Hendrick Hudson Dist. Bd. of Educ. v. Rowley 
[“Rowley”], 458 U.S. 176, 207, 102 S.Ct. 3034, 3051, 73 L.Ed.2d 690 (1982)). 
 

* * * 
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On examining the record before the district court, we reluctantly conclude that its decision 
on remand turned on its understandable concern for Alexander’s best interests rather than 
on the appropriateness of the educational program proposed by the DCPS.  There seems to 
be little doubt that Alexander would have made less progress under the District of 
Columbia program, but Rowley precludes our taking that factor into account so long as the 
public-school alternative confers some educational benefit.  See 458 U.S. at 200-01, 102 
S.Ct. at 3047-48. [emphasis added] 
 
This year, in Endrew F. v. Douglas County School District, 137 S.Ct. 988 (2017), the 

Supreme Court reached a different conclusion.  It vacated the decision of the Tenth Circuit, which 
it described as follows (id., at 997): 

The Court of Appeals recited language from Rowley stating that the instruction and services 
furnished to children with disabilities must be calculated to confer “some educational 
benefit.” 798 F.3d, at 1338 (quoting Rowley, 458 U.S., at 200, 102 S.Ct. 3034; emphasis 
added by Tenth Circuit).  The court noted that it had long interpreted this language to mean 
that a child’s IEP is adequate as long as it is calculated to confer an “educational benefit 
[that is] merely ... more than de minimis.” 798 F.3d, at 1338 (internal quotation marks 

omitted).  Applying this standard, the Tenth Circuit held that Endrew’s IEP had been 

“reasonably calculated to enable [him] to make some progress.”  Id., at 1342 (internal 
quotation marks omitted). * * * [emphases in original] 

The Supreme Court then explained (id. at 998-1001): 

While Rowley declined to articulate an overarching standard to evaluate the adequacy of 
the education provided under the Act, the decision and the statutory language point to a 
general approach: To meet its substantive obligation under the IDEA, a school must offer 
an IEP reasonably calculated to enable a child to make progress appropriate in light of the 
child’s circumstances. 

* * * 

Rowley had no need to provide concrete guidance with respect to a child who is not fully 
integrated in the regular classroom and not able to achieve on grade level.  That case 
concerned a young girl who was progressing smoothly through the regular curriculum.  If 
that is not a reasonable prospect for a child, his IEP need not aim for grade-level 
advancement.  But his educational program must be appropriately ambitious in light of his 
circumstances, just as advancement from grade to grade is appropriately ambitious for most 
children in the regular classroom. The goals may differ, but every child should have the 
chance to meet challenging objectives. 

Of course this describes a general standard, not a formula.  But whatever else can be said 
about it, this standard is markedly more demanding than the “merely more than de minimis” 

test applied by the Tenth Circuit.  It cannot be the case that the [IDEA] typically aims for 
grade-level advancement for children with disabilities who can be educated in the regular 
classroom, but is satisfied with barely more than de minimis progress for those who cannot. 
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When all is said and done, a student offered an educational program providing “merely 

more than de minimis” progress from year to year can hardly be said to have been offered 
an education at all.  For children with disabilities, receiving instruction that aims so low 
would be tantamount to “sitting idly ... awaiting the time when they were old enough to 

‘drop out.’”  Rowley, 458 U.S., at 179, 102 S.Ct. 3034 (some internal quotation marks 
omitted).  The IDEA demands more.  It requires an educational program reasonably 
calculated to enable a child to make progress appropriate in light of the child’s 

circumstances.  [emphasis added] 

This comports with statements by the U.S. Department of Education, as well as the 
academic community.  See, e.g., U.S.  Department of Education, Office of Special Education and 
Rehabilitative Services, Dear Colleague Letter, dated November 16, 2015, p. 1, 
www2.ed.gov/policy/speced/guid/idea/memosdcltrs/guidance-on-fape-11-17-2015.pdf (“To help 

make certain that children with disabilities are held to high expectations and have meaningful 
access to a State’s academic content standards, we write to clarify that an individualized education 
program (IEP) for an eligible child with a disability under the [IDEA] must be aligned with the 
State’s academic content standards for the grade in which the child is enrolled”); Diane M. 
Browder, et al., Creating Access to the General Curriculum with Links to Grade-Level Content 

for Students with Significant Cognitive Disabilities: An Explication of the Concept, 41 J. of Special 
Educ. 2, 2 (2007) (“Through these policies [related to, inter alia, the IDEA], the expectation for 
students with significant cognitive disabilities has evolved from simply participating in 
assessment; to the documented achievement of adequate yearly progress in reading, math, and 
science; to the expectation that these assessments document achievement with clear links to state 
grade-level content standards, even when applying alternate achievement standards for this 
population”). 
 

The Endrew F. standard is also consistent with at least some standards previously applied 
by the District.  For example, the DCPS Office of Special Education School Psychology Program 
Guidebook, SY 2013-2014 describes (p. 37) a FAPE as conferring a “meaningful educational 

benefit.”  However, the standard from Endrew F. must be made clear in the new regulations. 
 
The District of Columbia is a progressive community.  Education is a priority for citizens 

of all ages in the District.  For example, the DCPS 2017 Strategic Plan (“A Capital Commitment”) 

states: “OUR PURPOSE is to ensure that every DCPS school provides a world-class education 
that prepares ALL of our students, regardless of background or circumstance, for success in 
college, career, and life.”  The educational services for children with disabilities in the District 
should reflect these progressive values and the premise that children with disabilities should 
receive services and opportunities that demonstrate that they are as valued as their non-disabled 
peers.  Accordingly, we recommend that the District revise the proposed regulations referenced 
above as follows: 

 
Proposed Section 3018.6(b): “An IEP shall include: * * * (b) A statement of measurable 

annual goals, including academic and functional goals designed to meet the child’s needs 

that result from the child’s disability to enable the child to be involved and make 
meaningful educational progress in the general education curriculum in light of the 
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child’s circumstances, and meet each of the child’s other educational needs that result 

from the child’s disability * * *.”   
 
Proposed Section 3099, FAPE defined as “special education and related services that 

adhere to all of the following: (a) Are provided, at public expense, under public supervision 
and direction, and without charge.; (b) Meet the standards of the SEA, including the 
requirements of this Chapter.; (c) Include an appropriate preschool, elementary, and 
secondary education that enables the child to be involved and make meaningful 
educational progress in light of the child’s circumstances.;  (d) Are provided in 
conformity with an individualized education program that meets the requirements of this 
Chapter.” 
 
Finally, Proposed Section 3018.7 states: “The IEP Team shall consider the communication 

needs of the child, and in the case of a child who is deaf or hard of hearing, consider the language 
and communication needs, including: (a) Opportunities for direct communications with peers and 
professional personnel in the child’s language and communication mode, academic level, and full 

range of needs, including opportunities for direct instruction in the child’s language and 

communication mode; and (b) The LEA shall provide the necessary assistive technology devices 
and services to accommodate the student’s language and communication needs.”  We believe that 

subparagraph (b) should be amended as follows: “The LEA shall provide the necessary assistive 

technology devices and services to accommodate the student’s language and communication needs 

and specify needed assistive technology devices or services in the IEP.”  It is important to make 

clear that those devices or services shall be included in the IEP to ensure that they are provided by 
the LEA.  The same amendment should be made to Proposed Sections 3018.10(c) and 3018.11. 

 
12. Issues Related to Children Transitioning from Part C Services to Part B Services 

The proposed regulations include numerous deadlines.  See, e.g., Proposed Section 3006.4 
(30 days to obtain parental consent for evaluation); Proposed Section 3006.5 (120 days for 
evaluation, which will change to 60 days from parental consent for evaluation); Proposed Section 
3018.1 (30 days to complete IEP after eligibility determination); Proposed Section 3026.7 (15 days 
to issue location assignment outside of the LEA). 

 
In addition to these deadlines, children must receive a smooth and effective transition from 

Part C to Part B services.  20 U.S.C. 1412(a)(9).  That requires, among other things, that a 
transitioning child receive all of his or her special education and related services by his or her third 
birthday.  See DL Injunction, Attachment 1, para. 3(b) (“A transition shall be considered ‘smooth 

and effective’ if (1) the transition begins no less than 90 days prior to the child’s third birthday; 

(2) the child is provided with an IEP listing the services that are to be provided and both the type 
of placement and a specific location for services by the child’s third birthday; (3) there is no 

disruption in services between Part C and Part B services (that is, all special education and related 
services in the child’s IEP must commence by the child’s third birthday); and (4) Part B personnel 

are involved in the transition process”); see also DL Corrected Opinion, Attachment 2, paras. 120-
142. 
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There is nothing in the proposed regulations regarding the deadlines for transition from 
Part C to Part B services and the smooth and effective transition requirements.  Including some 
mandatory deadlines in the regulations, but not others, has the potential to create confusion.  
Therefore, we recommend that a regulation be added to explain that, for children transitioning 
from Part C to Part B services, such children must commence receiving all of their special 
education and related services by their third birthday, and that the District must comply with all of 
the other smooth and effective transition requirements listed above in the DL Injunction.2  To avoid 
confusion, the regulation should explicitly state that any necessary transportation services shall be 
provided in accordance with this timeline so that the child can timely receive all of her or her 
special education and related services. 

 
13. Other Requirements and Issues from DL Which Are Not in the Regulations 

The District is required to “record and track when children first receive each service 

(including special education and related services) required pursuant to an IEP or extended IFSP.”  

DL Injunction, Attachment 1, para. 1(b); see also id., para. 3(c) (“The District shall record and 

track when children first receive each service (including special education and related services) 

required pursuant to an IEP”), para. 21 (“The District shall collect the necessary data to indicate 
when all services begin, including special education and related services”).  In addition, the district 
court explained (DL Corrected Opinion, Attachment 2, para. 127): 
 

OSSE’s Early Childhood Transition Policy requires that “[e]ach LEA . . . collect and report 
to the OSSE accurate, reliable and timely data [including] . . . [the] [n]umber of days after 
age three that services begin and/or the reasons for delay, including parental refusal.” * * 

* Despite this policy, OSSE does not require LEAs to maintain records of when special 
education services (as opposed to related services) begin, and therefore cannot and does 
not report delays in the start of those special education services. 
 

                                                 
2 The district court explained in DL that the District could count children as receiving a smooth 
and effective transition even if there were some minor delays, but that the District’s policy and 

goal must be that all such children commence receiving all of their special education and related 
services by their third birthdays.  DL Corrected Opinion, Attachment 2, para. 306 (“[T]he District’s 

policy and goal shall be to provide all special education and related services on the child’s third 

birthday.  However, to avoid dispute regarding delays caused by weekends or holidays, and to 
address the District’s concerns regarding the practical difficulties in commencing related services 

by the child’s third birthday, the District may report that there was no disruption in services as 
long as (1) all of the child’s special education services begin on the child’s third birthday or, if that 

is a weekend or holiday, on the first school day after the child’s third birthday (which, in the case 

of a child whose birthday falls during the summer and qualifies for ESY services, will be ESY 
services), and (2) all related services should begin within 14 days of the child’s third birthday 

(unless that period is within the summer and the child does not qualify for related services as part 
of his or her ESY services, in which case within 14 days of the first day of school after the summer). 
* * * The District shall record and track when children first receive each service (including special 
education and related services) required pursuant to an IEP. * * *”). 
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Regulations should be added that incorporate these requirements for the District to track 
data related to the start of each service (including special education and related services), delays 
in doing so, and the reasons for such delays. 

 
There are numerous additional requirements in the DL Injunction which are not integrated 

in the proposed regulations.  The DL Injunction requires, for example, that DCPS maintain a 
central location and, as necessary, satellite locations, that “accept[] formal and informal referrals; 
conduct[] initial meetings, screenings, assessments, eligibility determinations, IEP development, 
and offers of placement; and permit[] parents to register their child with DCPS,” and that staff are 
adequately trained on the purpose for the IDEA requirements.  DL Injunction, Attachment 1, paras. 
10-11, 19.  Consistent with this, OSSE should have regulations that mandate that DCPS have 
adequate space and trained staff to satisfy all of its obligations. 

 
In addition, many other requirements in the DL Injunction relate to improvement of data 

collection and management.  See DL Injunction, Attachment 1, paras. 15-18, 20.  Such data 
requirements are critical to assessing the LEA’s and OSSE’s compliance with its obligations and 

should be integrated into the regulations. 
 
Language to effectuate the following injunctive requirements (Attachment 1, paras. 8, 9, 

12) should also be integrated into the proposed regulations: 
 
8.  The District shall accept both oral and written referrals at the start of the eligibility 
determination process, make multiple attempts using different forms of communication 
(e.g., telephone, postal mail, and e-mail) to contact the parent or guardian of a referred 
child, and, upon obtaining consent of the parent or guardian, provide feedback to the 
referral source regarding the outcome of the referral in a timely manner. [emphasis added] 
 
9.  The District shall assign each family served by Early Stages a single staff member to 
act as its “case manager” throughout the screening, evaluation, eligibility determination, 

and IEP process to ensure that families have the necessary information to understand the 
purposes and functions of all aspects of the Early Stages process and procedures. 
 
12.  The District shall conduct regular screenings of preschool-age children in each ward 
of the District, and especially in wards in which children experience multiple risk factors. 
 
Beyond what we have noted in this letter, there may be other inconsistencies between the 

proposed regulations, and the DL Injunction and DL Corrected Opinion.  We request that OSSE 
review the injunction and Corrected Opinion and, as necessary, conform the proposed regulations 
to them. 

 
* * * 
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Thank you for your consideration of these comments.  Please let us know if you have any 
questions. 

 
 Sincerely, 

 

/s/ Todd A. Gluckman 
 

Todd A. Gluckman 
Terris, Pravlik & Millian, LLP 
(202) 284-8482 
 
Margaret A. Kohn 
Attorney at Law 
619 Pennsylvania Avenue., S.E. 
Washington, DC 20003 
(202) 544-1200 
 
Counsel for the DL Plaintiffs 
 

cc: Chad Copeland, Office of the Attorney General 
 Matthew Blecher, Office of the Attorney General 




